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Impeaching One’s Own Witness 


The doctrine that a party calling a witness may not discredit 
such witness has generally been accepted in the United States, but 
with a tendency to enlarge the possibilities of self-impeachment. It 
is commonly believed to have its roots in the ancient idea of 
trial by compurgation.! Other authorities place its probable origin 
in the transition from the inquisitorial method of trial as it emerged 
into an adversary system.” 

Everyone agrees it is ordinarily the best practice, if it can be 
effectively done, when a party shows that he has been surprised 
by the adverse testimony of a witness he has offered, to permit him 
to withdraw the witness and his testimony from the jury by having 
the whole evidence stricken from the record.* This course, if 
effective, would protect the party who offered the witness without 
complicating the issues or confusing the jury. It is doubtful if all 
positive adverse effect which might be created by the harmful 
testimony can be eliminated from the minds of the jury in this 
manner.* 

Before a witness can be said to be that of the party calling 
him, he must be sworn and some material question put to him and 
answered by him.® Where a witness testifies for both parties, 
some courts hold impeachment of such witness by either party is 
not allowable.® Others say that such witness is the witness of each 
party only to the extent of the testimony elicited by that party.’ 
These different views are also applied where a witness is cross- 
examined beyond the scope of the direct examination.® 

Most jurisdictions adhere to the doctrine that, where it is 
necessary to produce a witness because it is required by law, 
such witness is not treated as being “one’s own witness” and 
is subject to impeachment, the same as a witness called by the 
opposite party.® This exception has been held to include an avail- 
able witness to the crime; a witness who has testified before the 





1 Crago v. State, 28 Wyo. 215, 202 Pac. 1099 (1922); 3 Wicmorr, Evmence § 
896 (3rd. ed. 1940). 

2 Ladd, Impeaching One’s Own Witness, 4 Univ. Cuicaco L. R. 69. 

3 Kuhn v. United States, 24 F. 2d 910 (9th Cir. 1928); 58 Am. Jur., Wit- 
nesses § 79. 

4 Young v. United States, 97 F. 2d 200 (5th Cir. 1938); 117 A. L. R. 316. 

5 Fall Brook Coal Co. v. Hewson, 158 N. Y. 1, 52 N. E. 1095 (1899). 

6 Stix Baer and Fuller Co. v. Waesthaus Motor Co., 284 Ill. App. 301, 1 
N.E. 2d 796 (1936). 

758 Am. Jur., Witnesses § 794. 

8 State v. Wheaton, 149 Kan. 802, 89 P. 2d 871 (1939). 

9 People v. Connor, 295 Mich. 1, 294 N. W. 74 (1940); White v. Southern 
Oil Stores, 19 S. C. 173, 17 S. E. 2d 150 (1941). 


364 








1950] COMMENTS 365 


grand jury, and a subscribing witness to a will where a party is 
under a legal duty or obligation to call such witness.'” 

Except where a statute provides differently, a party called 
as a witness by his adversary is held to be a witness within the 
rule’s prohibition.!! However, a goodly number of states have such 
statutes, which provide relief from the strict application of the 
rule to the party calling his adversary as a witness. 

Where a party is fearful of an important witness he may per- 
suade the court, by motion, to put this witness on the stand and in 
such a case he is not treated as a witness for either side and is 
subject to examination and cross-examination by both parties.'? 

It is held by an almost unanimous weight of authority that a 
party producing a witness cannot impeach him as to character no 
matter what the circumstances.’* With a like unanimity the courts 
exclude evidence of the bias, corruption, or interest of a witness 
as being included within the prohibition of impeachment. 

The biggest inroads on the strict rule have been made by the 
exception which allows a party who called the witness to interrogate 
him in respect to declarations and statements previously made 
by him which are inconsistent with his testimony at the trial. This 
exception is recognized in the great majority of jurisdictions.'* How- 
ever, before this method of attacking one’s own witness may be 
utilized, the person seeking to impeach is usually required to show 
that he is surprised,!® or entra, ‘ed by the testimony of his witness, 
or that the witness is hostile.1* The determination of the existence 
of these conditions precedent is committed to the discretion of the 
trial judge.'" 

Another limitation to this exception generally enforced by the 
courts is that these prior inconsistent statements may not be used 
as a device with which to put into evidence that which could be 
held incompetent on another possible ground.'® Neither may a 
party resort to examination of his witness as to prior statements 
solely for the purpose of directly attacking his character or reputa- 





10 Meeks v. United States, 179 F. 2d 319 (9th Cir. 1950). 

11 Price v. Cox, 242 Ala. 568, 7 So. 2d 888 (1942); Tullis v. Tullis, 235 Iowa 
428, 16 N. W. 2d 623 (1944). 

12 Young v. United States, 26 F. Supp. 574 (W. D. Tex. 1939). 

13 Weiner v. E. M. Loew’s Enterprises, 120 Conn. 581, 181 Atl. 921 (1936); 
3 Wicmore, Evmence § 900 (3rd ed. 1940). 

14 People v. Reese, 65 Cal. App. 2d 329, 150 P. 2d 571 (1944); State v. 
Rogers, 64 Ohio App. 39, 27 N.E. 2d 791 (1940). 

15 United States v. Maggio, 126 F. 2d 155 (3rd Cir. 1942); Young v. United 
States, 97 F. 2d 200 (5th Cir. 1938); 117 A. L. R. 316. 

16 Virginia Elec. & Power Co. v. Hall, 184 Va. 102, 34 S. E. 2d 382 (1945). 

17 Ibid. 

18 United States v. Michener, 152 F. 2d 880 (3rd Cir. 1946); State v. Nevius, 
77 Ohio App. 161, 66 N. E. 2d 243 (1945). 
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tion for truth and veracity.!® This examination is permitted only 
for the purpose of refreshing the recollection of the witness*® or for 
the purpose of discrediting or neutralizing the adverse effect of 
his specific testimony.”! That the witness is incidentally discredited 
by this process is regarded by the courts as of no great moment.”” 

By the weight of authority, one’s own witness may be impeached 
by the use of prior inconsistent statements only where the witness 
testified adversely on some material point, and then impeachment 
is confined to the subject matter of the adverse statement.”* One 
may not impeach his own witness merely because the witness does 
not come up to his expectations or prove the fact for which he 
was called.** 

Interrogation concerning prior inconsistent statements is re- 
stricted by some courts to the particular witness.*5 These courts 
hold that in case the witness denies having made such statements 
or his answer is ambiguous concerning them, it is not competent 
for the party calling him to prove by other witnesses that he had 
made statements inconsistent therewith. Other courts, however, 
permit extrinsic evidence to prove such prior inconsistent state- 
ments.2 Some courts have approved still another restriction 
which excludes proof of statements not in any writing subscribed by 
the witness or made under oath.?7 

It is a well established qualification of the rule against 
self-impeachment, followed in all jurisdictions, that a party is 
not concluded by the unfavorable testimony of his own witness. 
Although a party may not impeach the general reputation of a 
witness for truth or veracity, he may by other witnesses prove 
that the facts are otherwise than as stated, and it is no objection 
to any relevant evidence of material facts on which he relies to 
sustain his case, that it may operate to contradict and thus discredit 
his own witness. 

Attempted statutory modification of the rule may be divided 
into two general classes, those following the English statute enacted 
in 1854,?° and those following the Massachusetts version enacted in 
1869.7 


19 United States v. Maggio, 126 F. 2d 155 (3rd Cir. 1942). 

20 Hickory v. United States, 151 U.S. 303 (1893). 

21 State v. D’Adame, 84 N. J. L. 386, 86 Atl. 414 (1913). 

22 State v. Duffy, 134 Ohio St. 16, 15 N. E. 2d 535 (1938). 

23 State v. Saporen, 205 Minn. 358, 285 N. W. 898 (1939). 

24 Virginia Elec. & Power Co., 184 Virginia 102, 34 S. E. 2d 382 (1945). 

25 Hurley v. State, 46 Chio St. 320, 21 N. E. 645 (1889). 

26 Batchelder v. Batchelder, 139 Mass. 1, 29 N. E. 61 (1891). 

27 Hurley v. State, 46 Ohio St. 320, 21 N. E. 645 (1889). 

2817 & 18 Vict. c. 125, § 22 (1854). 

29 Ann. Laws of Mass. vol. 8 c. 233, § 22 (1869); P.S. 169, § 22; R.L. 175 
§ 24. 
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The English statute provides, “(1) A party producing a witness 
shall not be allowed to impeach his credit by general evidence 
of bad character, (2) but he may, in case the witness shall in the 
opinion of the judge prove adverse, (3) contradict him by other 
evidence, (4) or by leave of the judge prove that he has made at 
other times a statement inconsistent with his present testimony.” 
Florida, New Mexico, Vermont and Virginia have incorporated 
substantially the same provisions in statutes of their own.*°® It is 
readily apparent that this type of statute is only a codification of the 
case law concerning the rule and decisions of the courts in these 
jurisdictions have clearly affirmed this interpretation. 

The Massachusetts statute differs from the English statute in 
not including the requirement that the witness prove adverse and 
has been adopted by eleven states.*! Judicial interpretation has 
resulted in a rule not different from that of the modern common 
law rule.’? In Massachusetts the courts have taken a very liberal 
approach requiring neither adversity or surprise as a condition to 
impeaching one’s own witness.** Indiana has further liberalized the 
Massachusetts statute by providing that a witness may be impeached 
by evidence of bad character, where it is indispensable that a party 
produce a witness, or in case of manifest surprise.** In Beneks v. 
State*® the court said, “Under this section the only requirement as a 
prerequisite to impeachment of a witness is that he testified to facts 
prejudicial to the party producing him upon some material issue.” 
New York has added the restriction that only prior inconsistent 
statements that were written or were made under oath by one’s 
own witness may be used to impeach him.*® 

Louisiana has enacted the common law rule in statutory form; 
it differs from the English statute in adding surprise as a basis 
of impeachment and because of its detailed provisions clearly 
precludes a liberal interpretation.*7 Georgia has by statute made 
the showing of surprise a condition precedent to impeachment by 
prior inconsistent statements.*® In the District of Columbia there 





30 Fra. Comp. Gen. L. § 4377 (1927); N. M. Ann. Srars., c. 45 § 607; Vr. 
Pus. L. § 1702 (1933); Va. Cone § 62.5 (1930). 

31 Ark. Dic. § 4186 (1921); Cat. Cope Crv. Proc. § 2049 (1931); IpaAHo CopE 
16 § 1207 (1932); Burns Inn. Srats. c. 2, § 1926 (1933); CarroLtt’s Ky. Cope § 
596 (1921); Ore. Cope c. 9, § 1909 (1930); Texas Cope of Crim. Proc. § 732 
(1928); Wyo. Rev. Srar. c. 89 § 1706 (1931); N. Y. Cope Cr. Proc. § 8a. 

32 Ralph Estate, 192 Cal. 451, 221 Pac. 361 (1924). 

33 Brooks v. Weeks, 121 Mass. 423 (1876). 

34 Burns Inp. Srats. c. 2, § 1926 (1933). 

35 Beneks v. State, 208 Ind. 317, 196 N.E. 73 (1935). 

36.N. Y. Cope Cr. Proc. § 8a; People v, Romano, 279 N.Y. 392, 18 N.E. 
2d 634 (1939). 

37 La. Cope Cr. Proc. §§ 487, 488, 489 (1932). 

38 Ga. Cope Ann. § 38-1801. 
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is a statute permitting a party to impeach his own witness by proof 
of prior inconsistent statements in event of surprise with the in- 
cluded proviso that if the statements are made to a party or his 
attorney before trial the requisite element is met.*® 

A very common type of statute provides that a party calling his 
adversary as a witness may impeach him in the same manner 
as any other witness not his own.*? These statutes generally ex- 
pressly include impeachment of officers and agents of a corporation 
where the corporation is the adverse party. 

The Monet Cope or EvivENcE as adopted and promulgated by 
the American Law Institute at Philadelphia, Pennsylvania, May 15, 
1942, eliminates the rule against impeaching one’s own witness.*! 
Impeachment is permitted under the code by any party, including 
the party calling a witness, through examination, as to any conduct 
and any other matter relevant upon the issue of his credibility as a 
witness. 

The rule against impeaching one’s own witness is generally 
justified on the theory that a party calling a witness vouches for 
his credibility and represents him as worthy of belief and it would 
be bad faith towards the court thereafter to attack his witness.** 
The answering argument is that a party generally has no choice in 
the selection of his witnesses. Thus to hold a party responsibile for 
the character and trustworthiness cf the witnesses called by him 
is to disregard practicabilities.** 

Another reason given to support the rule is that the party 
should not have the means of coercing his witness.** In other words, 
no witness would risk the abuse of his character which might be 
launched against him. This fear it is claimed would operate to 
prevent a witness from retracting a previously falsified story and 
would affect every witness who knew he was expected to tell a 
particular story. It is argued by the critics that an honest witness 
would not be appreciably affected but that only a disreputable 
witness would adhere to false testimony solely for fear of exposure 
by the party calling him.*® The fear theory also does not take ac- 
count of the fact that the reputation of a witness may be used against 
him by the other party. To approve this reason for the rule one 
must also hold the belief that most lawyers are dishonest and 





39D. C. Cone tit. 9 § 21 (1929). 

40 On10 Gen. Cope § 11497; Inu. Crvm Practice Act § 60. 

41 Move. Cope or Evmence, Rule 106 (1942); See Professor Ladd’s Article 
p. 341. 

423 WicmorE Evmence §$§ 896-918 inc. (3rd Ed. 1940). 

43 State v. Wolfe, 109 W. Va. 590, 156 S. E. 56 (1931). 

44 Ladd, Impeaching One’s Own Witness, 4 Univ. Cuicaco L. R. 69. 

45 Buller J., Trials at Nisi Prius 297 (1767); State v. Wolfe, 109 W. Va. 590, 
156 S. E. 56 (1931). 
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would take advantage of such fear to suborn a witness. It would 
seem that fear of prosecution for perjury would operate to counter- 
act fear of such unethical impeachment. Another assumption indis- 
pensable to this reason is that all witnesses within the rule who 
testify adversely at trial are testifying truthfully and repudiating a 
previous falsity.** Professor Ladd points out the fallacy of this 
assumption by considering the influence other than the inclination 
to tell the truth which causes a witness to change his mind e.g., 
sympathy for the accused in criminal trials, bribery and threats 
of physical harm. 

The decisions illustrate that the judiciary is dissatisfied with the 
common law rule inasmuch as one exception or qualification after 
another has been adopted which circumscribes the limits of the 
rule. Neither does the lawyer approve the difficulties and confusion 
which the enforcement of the rule creates. The text writers con- 
clude that the rule against impeaching one’s own witness should 
be completely done away with by statute.*? 

That there is no concentrated effort to eliminate the rule 
against impeaching one’s own witness can be explained. If one 
considers the rule with all of its ramifications and exceptions, the 
conclusion is inevitable that one may impeach his own witness. 
It must be admitted that pitfalls abound and the impeacher must 
carefully adhere to a circuitous path to accomplish his goal. Even 
impeaching the character or reputation of a witness is condoned 
if it is done incidentally and not directly. Still, confusion for the 
judge, lawyer, and jury who must deal with the rule against the 
impeaching of one’s own witness remains. This confusion occasion- 
ally results in a miscarriage of justice which could be avoided. 
Can a rule founded on no valid reason, not enforced in reality and 
resulting in avoidable injustices be condoned any longer? It must be 
concluded tha the rule must be completely abrogated and in the 
words of Professor Ladd, “A ... . simple form of legislation, which 
would dispose of the entire problem is suggested as follows: No 
party shall be precluded from impeaching a witness because the 
witness is his own.”*® Donald H. Hauser 





46 Ladd, Impeaching One’s Own Witness, 4 Univ. Cuicaco L. R. 69; 3 Wic- 
MORE, EvipENCE §§ 896-918 inc. (3rd Ed. 1940). 

47 See note 46 supra. 

48 See note 46 supra. 








The Mention of Insurance at the Voir Dire or 
During the Trial in Ohio 


In GENERAL 


It may be laid down as a general rule that evidence that a 
defendant in a personal injury or wrongful death action carries 
casualty insurance protecting him from liability to third persons 
on account of his own negligence is inadmissable, technically be- 
cause such evidence is irrelevant.'! The prejudicial character of such 
testimony leads courts to be most strict in guarding against it. How- 
ever the court may allow insurance to enter where it will assist in 
proving a material issue.? This aspect of the problem will be dis- 
cussed in the latter part of this comment. 

The issue of insurance can be injected into the trial at any stage 
from the voir dire to the closing argument. If not done by counsel in 
good faith to prove a material issue in the case it will almost in- 
variably be held prejudicial error on appeal.* The question of the 
actual effect of insurance company defendants on jurors has been 
the subject of much discussion. While it is generally agreed that if 
such fact is known to the jury it will influence the amount of the 
judgment,* one commentator after a study of Franklin County juries 
suggests that it may be without weight to the jurors or go unnoticed 
altogether.” Another writer with evident unbounded faith in the 
jury system firmly believes the mention of insurance is prejudicial 
to the side raising the issue as the jury will realize what counsel is 
trying to do and react accordingly.® 

The few cases where appellate courts did not reverse the trial 
court judgment after plaintiff’s attorney inserted the issue, had other 
strong factors in favor of affirmance. The upper court will not find 
reversible error where the court is unable to find a different verdict 
would have been returned without the insurance issue.* A question 
by plaintiff’s attorney to defendant, “Has not your insurance been 





117 Onto Jur. 316; see exhaustive annotations 56 A.L.R. 1418, 74 A.L.R. 849, 
95 A.L.R. 388, 105 A.L.R. 1319; O’Toote, Cases AND MATERIALS ON THE LAW OF 
Eviwence 197 (2nd Ed. 1937); Wicmore, Evipence Sec. 282a (3rd Ed. 1940). 

217 Onto Jur. 217. 

3 Schmidt v. Schalm, 2 Ohio App. 268 (1913); Messinger v. Karg, 48 Ohio 
App. 244 (1934); Emrick v. Penna. Rd. Y.M.C.A., 69 Ohio App. 353 (1942). 

411 U. of Crn. L. Rev. 153 et. seq. 

5 Hunter, Law in the Jury Room, 2 Onto Sr. L. J. 15. 

615 Nes. L. Rev. 327. 

7Knutzen Motor Trucking Co. v. Steiner, 31 Ohio App. 46, 166 N.E. 243 
(1928), an admission by plaintiff on questioning that a report had been made 
to the insurance company. 
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cancelled as a result of this accident?” was objected to and sus- 
tained. The reviewing court said this question did not fall in the 
category of prejudicial material in attempting to show there is an 
insurance policy to indemnify litigant against loss, hence there was 
no misconduct of counsel, In an action against a taxicab company 
plaintiff's counsel was permitted over objection to examine one of 
the defendant’s witnesses concerning the company’s relation with 
an insurance company and to elicit the fact that defendants were in- 
sured.® The court reached the result by noting the fact that in that 
city taxies were required to carry insurance. However perhaps 
more important was the fact that the case was tried before the court 
and not to the jury. The case which perhaps went the furthest in 
holding such questions not error was Yellow Cab v. Kackloudis.’° 
There plaintiff's counsel mentioned there was an insurance company 
involved when in fact no such company was interested. Held by the 
reviewing court as cured where the court directed the jury not to 
pay any attention to such statements, explaining they were improper 
and the attorney apologized and withdrew his remarks. 


The Kackloudis case is against the weight of authority in Ohio. 
The attitude of courts generally is that where counsel is guilty of 
such misconduct the mere sustaining of objections or admonishing 
the jury to disregard the statements is not sufficient to free the case 
from the possibility of prejudice.'1 Even where the plaintiff’s case 
is clear the verdict will be set aside as excessive by the reviewing 
court where it is apparent the jury was influenced by repeated at- 
tempts of counsel to inject the issue of insurance into the trial.!* 
One Ohio court of appeals held so closely to this rule that they 
reversed the lower court where counsel for the plaintiff in question- 
ing a doctor asked him if he testified often in cases for “insur- for 
various defendants.”’!* 


The converse of the proposition is also true. The defendant may 
not dwell on his poor financial position and give the jury information 
that he personally would have to pay a judgment.'* Nor may a cor- 
porate defendant inform the jury that the company does not carry 
liability insurance and that the stockholders would be forced to 
pay.!5 





8 Backman v. Ambos, 50 Ohio L. Abs. 97, 79 N.E. 2d 177 (C. of A. 1947). 

9 Shadwick v. Hills Cab Co., 79 Ohio App. 143, 69 N.E. 2d 197 (1946). 

10 29 Ohio App. 438, 163 NE. 633 (1928). 

11 Wilson v. Wesler, 27 Ohio App. 386, 160 N.E. 863 (1927); Mowery v. Wile- 
man, 25 Ohio L. Abs. 172 (C. of A. 1936). 

12 Bliss v. Harnett, 48 Ohio App. 156, 192 N.E. 818 (1933). 

13 Contract Cartage Co. v. Kern, 55 Ohio App. 481, 9 N.E. 2d 869 (1935). 

14 Maggio v. Cleveland, 151 Ohio St. 136, 84 N.E. 2d 912 (1946). 

15 Hatsio v. Red Cab Co., 77 Ohio App. 301, 67 N.E. 2d 513 (1945). 
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The casualty companies are further protected by the courts in 
that communications between insured and insurer are held privi- 
leged under Ohio General Code Section 11494.1° A statement made 
by an insured defendant to his insurance agent for the purpose of 
communicating it to his attorney is privileged where the agent was 
examined on deposition.'? A report from the insured to the insurer 
concerning a casualty becomes the property of the insurer and sub- 
ject to its complete control; and, when the insurer transmits it to its 
attorney for the purpose of preparing a defense against a possible 
lawsuit growing out of the accident it is again a communication from 
client to attorney and privileged.'*® 

This general rule that the mention of an insurance company 
should not be injected into the trial is subject to two main ex- 
ceptions. The first that counsel for plaintiff is permitted to question 
prospective jurors on the voir dire examination concerning possible 
connections with liability companies and the second under the 
general rule that evidence competent on one issue will not be re- 
jected because it contains some element that otherwise would be 
inadmissible. 


Vor Dire 

In 1927 the Supreme Court of Ohio in Pavilonis v. Valentine 
held that it was not error to permit the examination of a prospective 
juror as to his connection with or interest in a casualty insurance 
company where such a company is directly or indirectly interested 
in the result of the trial.’® In doing so they rejected former Ohio 
decisions”® and brought this state in line with the majority view in 
this country.”! The majority reasoned that the claim that this would 
influence the jury shows “a contempt of the jury system, as to 
lead us to believe that jurors, in violation of their oaths, render 
verdicts pro and con according to their suspicions.” This argument 
seems of doubtful validity in view of the attitude of courts generally 
in protecting against any mention of insurance at the trial level. 
Marshall, Chief Justice, dissented on the grounds that where it was / 
not apparent to the jurors that an insurance company was conduct-* 
ing the defense this was a patent effort to apprise their minds of that 
fact and create whatever bias might naturally follow. He questioned 
the majority contention that it was fairly common knowledge that 
drivers carry casualty insurance and stated that only 14% of Ohio 





16 Ex parte Schoepf, 74 Ohio St. 1, 77 N.E. 276 (1906). 

17 In re Heile, 65 Ohio App. 45, 29 N.E. 2d 175 (1939). 

18 In re Kleman, 132 Ohio St. 187, 5 N.E. 2d 492 (1936); Ex parte Schoepf, 
74 Ohio St. 1, 77 N.E. 276 (1906). 

19 120 Ohio St. 154, 165 N.E. 730 (1929). 

20 Schmidt v. Schalm, 20 C.C. (N.S.) 99 (C. of A. 1913). 

2156 A.L.R. 1418, 74 A.L.R. 849, 95 A.L.R. 388, 105 A.L.R. 1319. 
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motorists carried such insurance in 1925. The Pavilonis case was 
questioned soon afterwards in the same court?* and was overruled 
just five years later in Vega v. Evans.** There the court said, “But 
if it is not revealed that the defendant has an insurance contract, 
what difference could it make that some juror is interested in in- 
surance.” The opinion concluded by holding the probability of evils 
was more remote where counsel is not permitted to so question 
jurors. The Vega case lasted just two years till it was overruled in 
Dowd-Feder Inc. v. Truesdell which reinstated the Pavilonis de- 
cision.?4 One restriction was appended however to the Pavilonis case, 
that is that all questions must be propounded during the voir dire 
examination in good faith. Moreover they established a procedure to 
be followed in the examination. The general question of whether 
the juror has or has had any connection with or interest in a casualty 
company must be asked first. If the answer be in the affirmative, the 
juror may then be asked the name of such company and the nature 
of his connection with or interest therein.”° 

It would seem that the “interminable controversy” was finally 

settled. The supreme court later held it was the duty of the trial 
court in all cases to require counsel to put the questions in such a 
way as to be in accordance with orderly procedure.”* Just what con- 
stitutes good faith and what is orderly procedure have of course 
been the problems. The following questions have been held to be 
within the scope of proper examination: 

1. Are any of you financially interested in any company writing 
idemnity or public liability insurance??? 

2. Are any of you, or is anyone in your immediate family en- 
gaged in any way in the business of indemnity insurance or 
public liability insurance?** 

3. Is there anyone in your immediate family connected with 
the adjustment or claim department of any public liability or 
indemnity insurance company ??® 

4. Do any of you know this man? (Pointing to agent of insuring 
defendant) .®° 

It has been held reversible error where counsel for plaintiff 

asked members of the jury if any were stockholders or employees 
of a certain named casualty insurance company not a party to the 





22 Fromson and Davis Co. v. Reider, 127 Ohio St. 564, 189 N.E. 851 (1934). 
23 128 Ohio St. 535, 191 N.E. 757 (1934). 

24130 Ohio St. 530, 200 N.E. 762 (1936). 

25 Id. para. 2 of the syllabus. 

26 Morrow v. Hume, 131 Ohio St. 319, 3 N.E. 2d 39 (1936). 

27 Salerno v. Oppman, 52 Ohio App. 416, 3 NE. 2d 801 (1936). 

28 Ibid. 

29 Ibid. 

30 Greenawalt v. Yuhas, 83 Ohio App. 426, 84 N.E. 2d 221 (1947). 
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suit—no juror having indicated any interest in such company.*' It 
must be remembered that any specific questions can only come after 
an affirmative answer by one or more jurors to the general question 
of interest. If the answer is a unanimous negative the examination is 
concluded in that respect.*? If counsel does not examine jurors in 
this respect he will be held to have waived the privilege to chal- 
lenge.** 

The effect of a failure on the part of a juror to answer these 
questions truthfully has also been interpreted differently by Ohio 
Courts of Appeals. In an action for personal injuries, where it is 
claimed that a juror’s husband had an interest in an automobile in- 
surance agency, the reviewing court cannot say there was nota jury 
of twelve qualified persons, where affadavits for and against new 
trial therefore conflicted and the trial court found no prejudicial 
error.** However the majority of the decisions hold the plaintiff is 
prejudiced where jurors withhold pertinent information on similar 
grounds. Such as where a juror withheld he had once worked for a 
detective agency and settled claims,*® where a juror conceals the 
fact he has previously presented accident claims,** where a juror re- 
mains silent when asked if any of them have previously presented 
claims for personal injuries,?7 or where a juror remains silent to a 
similar question and claims forgetfulness.** 


Various solutions to this dilemma have been presented. The best 
of which in the writer’s opinion is that made by Judge Marshall dis- 
senting in Pavilonis v. Valentine. His suggestion was that all jurors 
on the panel be required to fill out a questionnaire, including therein 
all necessary questions as to possible connections with insurance 
companies. This practice has already been adopted in some juris- 
dictions.*® The idea has found favor with other writers*® and would 
seem to eliminate the objections to either position. In that, it would 
bring out any connection with insurance companies and still avoid 
the mention of the subject at the actual trial. 

Other possible solutions are aimed usually at stricter financial 
responsibility laws or following the example of Massachusetts in 





31 Yates v. Irvin, 85 Ohio App. 164, 85 N.E. 2d 404 (1948). 

32 Ensign v. New York Life Ins. Co., 26 Ohio L. Abs. 281 (C. of A. 1937). 

33 Conrad v. Kirby, 66 Ohio App. 359, 31 N.E. 2d 168 (1940). 

34 Faucett v. Hensley, 35 Ohio App. 16, 171 N.E. 352 (1929). 

35 Petro v. Donner, 137 Ohio St. 168, 28 N.E. 2d 503 (1940). 

36 Pearson v. Gardner Cartage Co., 148 Ohio St. 425, 76 N.E. 2d 67 (1947). 

37 Cleveland Ry. Co. v. Myers, 50 Ohio App. 224, 197 N.E. 803 (1935). 

38 Maggio v. Cleveland, 151 Ohio St. 136, 84 N.E. 2d 912 (1949). The court 
here suggests that the trial court put the jurors under oath before their exami- 
nation. 

39 See Note, 43 Micu. L. Rev. 623. 

4010 U. of Cin. L. Rev. 315, 11 U. of Cin. L. Rev. 157. 
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compulsory insurance. This however is subject to the objection that 
insurance rates will invariably increase in Ohio. In Massachusetts 
with compulsory insurance, rates rose 22.7% in twelve years despite 
the exclusion of guests from the statute in the interim.*! There is 
also the possibility of a statute similar to that of Wisconsin which 
forces the insurance company to join and tell the amount of their 
interest.*? This too has resulted in higher insurance rates, Wisconsin 
rates after this legislation rose fifty per cent more than adjoining 
Minnesota’s and forty one per cent more than Ohio’s.** 

It is suggested that a system whereby the defendant would be 
permitted to inform the jury as to the extent of his coverage once 
the issue of insurance has been raised either on the voir dire or later 
in the trial would accomplish the purpose desired. 


DECLARATION AGAINST INTEREST 


In Goz v. Tenney** the Ohio Supreme Court established the 
rule that a statement to an insurance company is relevant evidence 
where it shows defendant’s liability on the grounds that it is a 
declaration against interest. The fact that the statement is made to 
an insurance company furnishes no immunity from the general rule. 
It might perhaps be more properly called an admission of a party 
opponent.*® 

This rule has been followed repeatedly in Ohio courts. Where 
the defendant denied ownership of the automobile and operation of it 
but told a witness he didn’t care about the accident as he carried 
insurance the court held it admissible** following Goz v. Tenney. 
Cross-examination of defendant as to any statements made by her 
to an insurance company, or to her attorneys, as to the speed of her 
automobile was not error.*7 Conversations are not rendered in- 
competent for the sole reason that the parties discussed liability ir- 
surance.*’ In a later case the rule was tightened by adding “it is not 
prejudicial in the absence of some unnecessary act or comment by 
counsel or witness.”*® In that case the conversation went, “What are 
you going to do about this car?” Defendant answered, “I will notify 
the insurance people tomorrow.” It is open to question whether such 





41 FINANCIAL RESPONSIBILITY IN Motor AcciwEeNts 22 (Illinois Legislative 
Council, Pub. 41, 1941). This pamphlet is suggested for a comprehensive study 
of this problem. 

42 Wis. Star. §260.11 (1931). 

432 Omto Sr. L. J. 318. 

44104 Ohio St. 500, 136 N.E. 215 (1922). 

45 Wicmore, Eviwence, Sec. 1048 (3rd. Ed. 1940). 

46 Wicker v. Kenney, 19 Ohio App. 346 (1924). 

47 Lindeman v. Eyrich, 21 Ohio App. 314 (1926). 

48 Frank v. Corcoran, 25 Ohio App. 356, 158 N.E. 501 (1926). 

49Hall v. Gayes, 6 Ohio L. Abs. 267 (C. of A. 1927). 
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a statement is either an admission or a declaration against interest 
at the time made. 

The extent of the doctrine was further clarified in Humphreys 
v. Madden." There defendant told the doctor in the hospital that he 
would see plaintiff received proper care and he would see that his 
insurance took care of it. The defendant objected to such testimony 
and asked for a mistrial. The Court of Appeals said that if there 
was nothing more it would be prejudicial but overruled the mistrial 
motion as defendant had finished sentence “for I guess I am to 
blame.” This case seems more correct than some of the earlier ones. 
The mere fact that the defendant states he is going to report the 
accident to the insurance company is no evidence of liability but 
simply a requirement of most insurance contracts. 


AGENCY 


The other ground where the fact of insurance may properly be 
introduced during the trial is to prove a master-servant relation- 
ship. It is generally accepted that where an action is predicated on 
the doctrine of respondeat superior, and defendant denies that he 
was in fact the master, evidence that he carries insurance for injuries 
to an alleged servant is admissable, for it has some relevant bearing 
on the fact of whether or not he was the master.®! 


While such evidence is entirely material, relevant, and com- 
petent to be considered in a determination of the relationships, it 
must be admitted expressly for that purpose,®? and the charge of 
the court should explicitly state that the jury should examine the 
evidence in this light only.5* An application and permit to operate 
a motor truck upon the highways of a foreign state are competent 
evidence to show relationship between the driver and the owner of 
a truck on the issue of agency, notwithstanding the fact it also 
advises the jury that the defendant possesses protective insurance.** 
Or where the plaintiff has offered an insurance policy to prove one 
of the defendant’s relationship and the plaintiff was later forced to 
elect and this defendant was dismissed, the evidence is no longer 
competent and its withdrawal from the jury with appropriate in- 
structions does not constitute error.®® 





50 68 N.E. 2d 562 (1943). 

51 Jones, Evipence 282 (4th Ed. 1938); Hoover v. Turner, 42 Ohio App. 
528, 182 N.E. 598 (1931); Cushman Motor Delivery v. Smith, 51 Ohio App. 421, 
1 NE. 2d 628 (1935); Kraemer v. Bates Motor Transport, 24 Ohio L. Abs. 262 
(1937). 

52 Leonard v. Kreider, 51 Ohio App. 474, 1 N.E. 2d 956 (1935). 

53 Campbell v. Koerner, 20 Ohio L. Abs. 441 (C. of A. 1935). 

54Cushman Motor Delivery v. Bernick, 55 Ohio App. 31, 8 N.E. 2d 446 
(1936). 

55 Reserve Trucking Co. v. Fairchild, 128 Ohio St. 519, 191 N.E. 745 (1934). 
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INADVERTANCE 

It would be quite unfair to the plaintiff in a personal injury 
case to penalize him by forcing a new trial where insurance comes 
into the case accidentally from one of his witnesses. Ohio courts 
have recognized this and have held that where insurance was men- 
tioned inadvertently and counsel did every thing possible to avoid 
further mention of it there is no error.®® It is advisable however that 
the plaintiff move to have such reference stricken from the record.5* 


CoNcLUSION 


The rule in Ohio as to the admissibility of references to defen- 
dant’s insurance is on the whole a rigid one. The use of the word in- 
surance in a negligence action will be grounds for a new trial even 
where the jury has been instructed to disregard the reference.*® 
It would seem however that the effect of this strictness is greatly 
lessoned by theopportunity to stress the issue on voir dire. A solution 
to this problem would greatly strengthen the evidenced purpose of 
the Ohio courts. 

To summarize it may be said: 

(1) As a general rule any reference to insurance in a person- 
al injury suit at the trial level is improper; violation of the rule 
where the defendant may have been prejudiced will result in a 
new trial even though the jury has been instructed to disregard the 
evidence; 

(2) Prospective jurors may be examined on the voir dire as 
to any interest in a casualty insurance company; specific questions 
may be asked if one or more jurors answer the general question in 
the affirmative; 

(3) Relevant evidence will not be excluded as prejudicial 
where it contains an insurance reference; the best example being 
declarations against interest or an admission of a party opponent; 

(4) Evidence to prove a master-servant relationship is prop- 
erly admissible notwithstanding the fact it also informs the jury 
of defendant’s insurance; 

(5) Inadvertent reference by a witness to the issue of insur- 
ance not solicited by the plaintiff will not be grounds for reversal. 

John A. Brown 





56 Stevens v. Lepley, 46 Ohio App. 445, 189 N.E. 260 (1933); McAdams v. 
Blosser, 31 Ohio L. Abs. 92 (1938); Henderson v. Daniels, 67 Ohio Ohio App. 
380, 36 N.E. 2d 876 (1940). 

57 Bellar v. Cenci, 29 Ohio L. Abs. 1 (C. of A. 1939). 

58 Wilson v. Wesler, 27 Ohio App. 386, 160 N.E. 863 (1927); Mowery v. 
Wileman, 25 Ohio L. Abs. 172 (C. of A. 1936). 








The Physician-Patient Privilege in Ohio 


GENERAL 


The privilege of patients not to have their communications 
to physicians used against them is purely a creature of statute; this 
form of privilege was unknown at common law. Nor is this privilege 
recognized in the absence of statute. This form of privilege is closely 
modeled after the attorney-client privilege that was universally rec- 
ognized at common law. In Ohio both the physician-patient and the 
attorney-client privileges are set forth in the same statute, General 
Code Section 11494. This statute makes privileged all communi- 
cations made by a patient to his physician in that relation, and the 
physician’s advice to the patient. 

Unlike the common law privileges, there seems to be no re- 
quirements that the communication be made in privacy or it will 
be considered that the privilege is waived. Of course the testimony 
of the third parties present is not privileged.! This will on con- 
sideration seem reasonable as the subject of the communication is 
more than words and may not be fully understood by the third 
party so as to negate the effect of the privilege. As to communi- 
cations to the agents of a physician such as nurses, the earlier 
determinations regarded these as privileged.” A later determination 
of the Supreme Court of Ohio has held that the usual rule of 
statutory construction should be applied to the privilege section, 
to the effect that statutes in derogation of the common law shall be 
strictly construed and no privilege is recognized in the situation 
of communications to nurses.’ 


WHEN PRIVILEGE Exists 


For there to be a privilege, the communication must be made 
to a physician, not a veterinarian, chiropractor, or nurse;* and 
it must be within the professional relation. This relation is a con- 
sensual relation, the purpose of which is to improve or preserve the 
health and well-being of the patient. Though the consent of the 
patient is necessary, it may be implied from the facts surrounding 
the commencement of the relationship as the patient may well be 
brought to the physician in an unconscious state. When, however, 





1Ryan v. Industrial Commission, 47 Ohio L. Abs. 561, 72 N.E. 2d 907 
(C. of A. 1946). 

2Humble v. John Hancock Life Insurance Co., 28 Ohio N. P. (N. S.) 481 
(C. P. 1931). 

3 Weis v. Weis, 147 Ohio St. 417, 72 N.E. 2d 245 (1947). 

4 Weis v. Weis, supra note 3. 

5 Malone v. Industrial Commission, 140 Ohio St. 292, 43 N.E. 2d 266 (1942). 
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the employment and examination are made against the will of the 
patient, there is no privilege; for there is no physician-patient re- 
lationship.* The fact that the physician is the employee of a third 
person does not exempt the resulting relationship from the privi- 
leged category even when the third party is the patient’s employer.” 
A communication that is not in the professional relation is not 
privileged;* such communications are often quests for advice on 
family or financial matters. 

Voluntary communications to a doctor may not be privileged 
because there was not in existence a professional relationship 
between the doctor and the patient even though the communications 
would fall within an existent relationship. Thus the findings of 
the staff pathologist in a hospital are not privileged.® There is a 
substantial conflict over the question of whether or not there is a 
privileged relationship arising between the staff doctors of a hospital 
and a patient who enters the hospital and does not employ any 
physician himself but is treated by the staff as part of the hospital 
service. 

When the physician is employed for a purpose other than 
treatment, communications to him are not privileged. When the 
party is examined by order of the court, there is no privilege." 
Nor is there one when the attorneys of a patient require him to 
undergo an examination in order to determine whether he has a 
good claim.” The findings of an autopsy surgeon are likewise not 
privileged for lack of a professional relation. 


Extent Or THE PRIVILEGE 


The privilege extends to all communications made to the 
physician within the professional relation. However, the privilege 
does not extend so far as to cover certain communications, such 
as advice as to financial matters,’* nor an admission by the 
patient that he was negligent in causing his injuries.'* Information 





6 Wiler v. New York Central R. R. Co., 9 Ohio L. Abs. 403 (C. of A. 1931). 

7 Malone v. Industrial Commission, 140 Ohio St. 292, 43 N.E. 2d 266 (1942). 

8 In re Estate of Chase, 31 Ohio L. Abs. 111 (C. of A. 1940). 

9Nelson v. Western and Southern Indemnity Co., 23 Ohio L. Abs. 117 
(C. of A. 1936). 

10 Not privileged: Lumpkin v. Metropolitan Life Insurance Co., 75 Ohio 
App. 310, 62 N.E. 189 (1945); Wills v. National Life Insurance Co., 28 Ohio 
App. 497, 162 NE. 822 (1928); contra, Lamarand v. National Life Insurance 
Co., 58 Ohio App. 415, 16 N.E. 2d 701 (1937). 

11 Sucher v. Burger, 13 Ohio N. P. (N. S.) 161 (C. P. 1912). 

12 McMillen v. Industrial Commission, 34 Ohio L. Abs. 435, 37 N.E. 2d 632 
(C. of A. 1941). 

13 In re Estate of Chase, 31 Ohio L Abs. 111 (1940). 

14 Dewart v. Cincinnati Milling Machine Co., 15 Ohio L. Abs. 268 (C. of 
A. 1933). 
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as to the commission of a crime should not be privileged, and an 
ordinance requiring physicians to report gunshot wounds does 
not violate the privilege.'® 

It is communications that are protected by the statute, and the 
earliest cases dealing with the privilege were concerned with defin- 
ing communications. It was early held that the only communications 
protected were the verbal communications of doctor and patient, 
and knowledge gained by the physician from his visual examination 
of the patient was not privileged.'!* However, this view was later 
discarded, and the exhibition of the patient’s body to the physician 
for examination is now considered a communication.’’? The statute 
makes privileged the physician’s advice to the patient though one 
early case declared that a physician may testify to the treatment 
he gave a patient.'® This ruling is no longer authoritative. However, 
a physician employed to treat the physical ailments of a patient 
may testify as to his state of mental health.!® 

The privilege is one of the patient and not of the physician, 
and a physician cannot invoke it for his own benefit. The privilege 
applies in all judicial or quasi-judicial hearings, and an administra- 
tive tribunal cannot condition its hearing of a case on the waiver 
of the privilege by the claimant.?° Documents made by the physician 
containing privileged matter are not admissible in court even if 
they are semi-public records.”! 


WAIVER 

Evidence that falls within the privilege may not be admitted 
unless the privilege is waived. The statute provides for waiver only 
by the patient by either specifically waiving the privilege or by 
taking the witness stand and voluntarily testifying on the same 
subject.22 On this question the courts have construed the statute 
very strictly. They have consistently required that any waiver 
must be by the patient, and this has resulted in permanently seal- 
ing the lips of physicians after the death of their patients. In this 
question, Ohio has refused to go along with many other states 





15 Bolton v. City of Cleveland, 2 Ohio L. Abs. 599 (C. of A. 1924). 

16 Metropolitan Life Insurance Co. v. Howle, 68 Ohio St. 614, 68 N.E. 4 
(1903). 

17 Ausdenmoore v. Holzback, 89 Ohio St. 381, 106 N.E. 41 (1914). 

18 Metropolitan Life Insurance Co. v. Howle, 68 Ohio St. 614, 68 N.E. 4 
(1903). 

19 Heiselmann v. Franks, 48 Ohio App. 536, 194 N.E. 604 (1934); Olney v. 
Schurr, 21 Ohio L. Abs. 630 (C. of A. 1936). 

20 State ex rel. Galloway v. Industrial Commission, 134 Ohio St. 496, 17 
NE. 2d 918 (1938). 

21 Weis v. Weis, 147 Ohio St. 417, 72 N.E. 2d 245 (1947); Eikenbury v. 
McFall, 33 Ohio L. Abs. 525, 36 N.E. 2d 27 (1941). 

22 Onto Gen. Cope § 11494. 
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and has refused to permit waiver by a widow, heir, legatee, 
executor or other personal representative.?* Nor may the beneficiary 
of an insurance contract issued on the patient’s life waive the 
privilege.** 

The patient may waive by calling the physician as a witness or 
conseriting to his being a witness against him and not objecting to 
his testimony. The patient may also consent by agreement to a waiver 
of the privilege; so a provision in an insurance policy waiving the 
privilege is valid.*® The patient may also waive by taking the stand 
himself and voluntarily testifying on the same subject. If the 
patient’s testimony is brought out on cross-examination, it is not 
voluntary.” The term subject is restrictively defined to limit it 
to the specific details of the patient’s direct testimony.’ In this 
regard the physician-patient privilege is more liberally applied 
for the benefit of the patient than is the companion attorney-client 
privilege.?* In case the patient testifies on the same subject, that is a 
waiver to that subject; and any physicians whom he has consulted 
may be questioned on that same subject but not on others. If the 
patient waives expressly by calling that one physician, the privilege 
remains as to all other physicians employed by the patient. It is 
not necessary for the patient to waive the privilege before the doctor 
can testify as to the existence of the privileged relation or the length 
of its duration or the number of visits in connection with it.?° 
There remains only one exception to the general rules of waiver, 
which is that, in an action for the death of a worker under the 
Workmen’s Compensation Act, a widow may waive the privilege. 
This exception is not included in the privilege statute but is arrived 
at from interpreting the Workmen’s Compensation Act.*° 


SUMMARY 
Generally there are but three types of cases in which the 
physician-patient privilege is invoked; these are actions on policies 
of insurance, actions for personal injuries, and actions for Workmen’s 
Compensation. The privilege is also occasionally raised in will con- 





23 Parisky v. Pierstorff, 63 Ohio App. 503, 27 N.E. 2d 254 (1939); McKee 
v. New Idea, Inc., 36 Ohio L. Abs. 563, 44 N.E. 2d 697 (1942). 

24Thompson v. National Life Insurance Co., 68 Ohio App. 439, 37 N.E. 2d 
621 (1941). 

25 New York Life Insurance Co. v. Snyder, 116 Ohio St. 693, 158 N.E. 176 
(1927). 

26 Harpman v. Devine, 133 Ohio St. 1, 10 N.E. 2d 776 (1937). 

27 Harpman v. Devine, 133 Ohio St. 1, 10 NE. 2d 776 (1937); Baker v. 
Industrial Commission, 135 Ohio St. 491, 21 N.E. 2d 593 (1939). 

28 Note, 4 Onto Sr. L. J. 103 (1938). 

29 Willig v. Prudential Insurance Co., 71 Ohio App. 255, 49 N.E. 2d 421 
(1942). 

30 Industrial Commission v. Warnke, 131 Ohio St. 140, 2 N.E. 2d 248 (1936). 
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tests in attempting to show the testator’s capacity. In will contests 
the courts apply the rule of strict construction to the statute, as 
a result of which the privilege is often denied. In the three more 
common types of actions, however, the privilege usually results 
in the exclusion of otherwise material and relevant evidence not 
for any weakness of its probative value but because of what Wig- 
more calls a rule of extrinsic policy. Any rule of privilege must find 
its basis in either the likelihood of biased and untrue testimony 
because of the relationship or a public policy of encouraging the 
privileged relationship. The privilege of a physician to remain silent 
unless the patient’s consent to speak is given cannot be based on 
any inherent probability of falsehood in the testimony, for indeed 
that is more a matter of competency than privilege. The privilege 
must be found in the desirability of encouraging the relationship. It 
seems foolish to think that anything but the professional vanity of 
the physician is encouraged by this privilege, for rare indeed must 
be the man who will suffer his illnesses in silence rather than repair 
to a physician for treatment.*! 
James D. Hapner 





31 See: 8 Wicmore, Evipence § 2380 (a) (3rd Ed. 1940) and 58 Am. Jur., 
Witnesses § 402. 











Omissions in the Charge to the Jury as 
Reversible Error When Not Called to 
the Attention of the Trial Court 


Because of the complexities of the issues involved in many 
cases tried before juries, the charges of trial courts are a prolific 
source of reversals in the appellate courts. An understanding of 
present Ohio law upon this topic must of necessity be obtained from 
the evolving history of statutory and case law pertaining to the 
charge to the jury. The current statute in civil cases provides that, 
“When the evidence is concluded, either party may present written 
instructions to the court on matters of law, and request them to be 
given to the jury, which instructions shall be given or refused 
by the court before the argument to the jury is commenced.”! The 
right is thereby conferred upon the parties in civil cases to have 
such written instructions as may be requested given to the jury 
before argument.? Refusal to give correct instructions before 
argument is not cured by giving the substance of requested instruc- 
tions in the general charge.*® In criminal cases, however, the right 
to have requested instructions given before argument is discretion- 
ary and not mandatory* although if the requested instructions 
are proper they should be incorporated in the general charge.® 
As to the general charge, the statutes provide that, “The court, 
after the argument is concluded, before proceeding with other 
business shall charge the jury .. .”° Therefore, in view of the 
unqualified right of the: parties to present written instructions 
before argument and the right to predicate error upon the refusal of 
the court to give such instructions in civil cases, or its refusal to 
incorporate them in its general charge in criminal cases, the only 
omissions which must be considered here are those which occur 
in the general charge given after the arguments of counsel 
are concluded. 

Previous to the enactment of any statute upon the subject of 
the charge in Ohio it was said by the supreme court that, no rule 
of law exists which requires a court, of its own volition to instruct 
or charge a jury at all, it being only customary for our courts 





1 Quo Gen. Cove § 11420-1 (5). 

2 Monroeville v. Root, 54 Ohio St. 523, 44 N.E. 237 (1896). 

8 Lima Used Car Exchange Co. v. Hemperly, 120 Ohio St. 400, 166 NE. 
364 (1929). 

4 State v. Cheatwood, 84 Ohio App. 125, 82 N.E. 2d 770 (1948). 

5 Grossweiler v. State, 113 Ohio St. 46, 148 N.E. 89 (1925); State v. Sanders, 
68 Ohio App. 419, 41 N.E. 2d 713 (1940). 

6 Onto Gen. Cove §§ 11420-1 (7), 13442-8 (7). 
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to do so.? Likewise it was formerly impossible to claim that error 
existed in a charge without having taken proper exception to the 
charge as given.® To the charge of the court, or the refusal to charge 
when requested, it was necessary that the exception appear or no 
ground would be shown by the record to justify a reversal of the 
judgment.’ The object of the exception was, generally, to call the 
attention of the trial court to the precise point of the claimed error, 
so that the court could consider it and give other and different 
instructions if it felt it had erred.!° The exception also served to 
bring upon the record for review a decision of the court upon 
a matter of law which the record would not otherwise show and 
therefore it was necessary that the exception be reduced to writing 
and be allowed and signed by the court.1! Where no error appeared 
in the record, it was sometimes necessary that the court look ex- 
clusively to the bill of exceptions for the history of the case.!* In 
order that a judgment should be reversed for erroneous instructions, 
it was necessary that the instructions be material to the case,'% 
prejudicial to the complaining party,!* and that exceptions be taken 
at the time of the errors complained of.'® 

Despite the apparent finality of these rules however, in the case 
of Baker v. Pendergast'® it was decided that, 

Where the overruling of a motion for a new trial is 
assigned for error, and all the evidence offered on the trial, 
together with the charge of the court, is properly brought 
up by bill of exceptions, a reviewing court will, in con- 
nection with the evidence, look to the charge of the court, 
whether excepted to or not; and if there is reason to believe 
that the verdict was the result of erroneous instructions, 
will reverse the judgment and award a new trial. 

Thus a special exception to the charge was not in all cases necessary 
before a reviewing court could find reversible error.'* If the error 
of law, occurring at the trial, was such as to make the verdict 


contrary to law, a new trial would be granted, though no exception 





7 Jones v. State, 20 Ohio 34 (1851), accord, Taft v. Wildman, 15 Ohio 123 
(1846). 

8 Onto Gen. Cope § 5298 as amended April 25, 1898; 93 Ohio Laws 299. 

9 Geauga Iron Co. v. Street, 19 Ohio 300 (1850). 

10 Western Insurance Co. v. Tobin, 32 Ohio St. 77 (1877). 

11 Commercial Bank of Cincinnati v. Buckingham, 12 Ohio St. 402 (1861). 

12 Creed v. Commercial Bank of Cincinnati, 11 Ohio 489 (1842). 

13 Kugler v. Wiseman and Borchelt, 20 Ohio 361 (1851); Loudenback v. 
Collins, 4 Ohio St. 251 (1854). 

14 Kugler v. Wiseman and Borchelt, supra note 13; Crickett v. State, 18 
Ohio St. 9 (1868). 

15 Little Miami Railroad Co. v. Washburn, 22 Ohio St. 324 (1872). 

1632 Ohio St. 494 (1877); accord, Railroad Co. v. Fitzpatrick, 42 Ohio St. 
318 (1884). 

17 Weybright v. Fleming, 40 Ohio St. 52 (1883). 
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was taken to the ruling of the court.'* Where the charge of the court 
was manifestly erroneous as to a material issue raised by the de- 
fense, the judgment would be reversed although it did not appear 
that the defendant was prejudiced thereby.’® 

Aside from the problem of exceptions to the errors complained 
of in the charge, additional rules were formulated as to what 
constituted reversible error. The omission of a court in its charge 
to define or explain doubtful words or phrases in a statute upon 
which the action was founded was held not to constitute a ground 
for reversal unless such definition or explanation was requested 
by the complaining party.?° Where the charge was correct so far as 
it went, but the court’s attention was not called to an omitted 
proposition of law involved in the case, the omission was not 
reversible error even though a general exception was taken to the 
charge, providing that the jury was not misled.”! A similar rule 
was applied in criminal cases. The court in Adams v. State?* said, 
“When exceptions are taken to a general charge given by the 
court to the jury, unless the party excepting points out specifically 
the part or propositions of the charge excepted to, or the grounds 
of the exception, a reviewing court is not bound to take notice 
of the exception.” 


A charge in which the court failed to define clearly the kinds 
of damages for which defendants were jointly liable was held not 
reversible for mere indefiniteness where the verdict was supported 
by the evidence and no further charge was requested.** However, 
a charge which consisted mainly of extracts from reported cases 
or abstract propositions of law which had no special reference 
to the circumstances of the case at bar was held objectionable; 
and, where the jury may have been misled, a new trial was 
granted.** It has been said that, “A charge to the jury should be a 
plain, distinct, and unambiguous statement of the law as applicable 
to the case made before the jury by the proofs, and not mere 
abstract legal rules.”*5 When a court erred in failing to charge on 





18 Mowry v. Kirk and Cheever, 19 Ohio St. 375 (1869). 

19 Jones v. Bangs, 40 Ohio St. 139 (1883). 

20 Schneider v. Hosier, 21 Ohio St. 98 (1871). 

21 Schryver v. Hawkes and Bierce, 22 Ohio St. 308 (1872); Smith v. Pitts- 
burg, Ft. Wayne & Chicago Ry., 23 Ohio St. 10 (1872); Rolling Mill Co. v. 
Corrigan, 46 Ohio St. 283, 20 N.E. 466 (1899). 

22 25 Ohio St. 584 (1874); accord, Doll v. State, 45 Ohio St. 445, 15 N.E. 293 
(1887). 

23 Railway Co. v. Hambleton, 49 Ohio St. 496 (1884); Railway Co. v. 
Murphy, 50 Ohio St. 135, 33 N.E. 403 (1893). 

24 Railroad Co. v. Picksley, 24 Ohio St. 654 (1874); Coal Co. v. Estievenard, 
53 Ohio St. 43, 40 N.E. 725 (1894). 

25 Parmlee v. Adolph, 28 Ohio St. 10 (1875). 








386 OHIO STATE LAW JOURNAL [Vol. 11 


an issue and an incorrect charge on such issue was requested, it 
was not error for the court to refuse to give the charge requested, 
but the attention of the court having been directed to the issue 
in question, the refusal to charge correctly was not merely mislead- 
ing but erroneous.”® 

The decisions of the early Ohio cases would therefore appear 
to establish these general propositions: (1) A judgment would 
not be reversed for errors in the charge which were not material 
or prejudicial. (2) Errors in the charge, to be considered by a 
reviewing court, must have been shown by the record. (3) Ex- 
ceptions to specific parts of the charge or requests for further 
instructions upon particular issues were generally essential, but 
there were certain situations in which such exceptions or requests 
became unnecessary by reason of the manifiest error apparent in 
the record. 

In 1898 the statute pertaining to exceptions was amended to 
read as follows: “A general exception taken to any charge of any 
court to a jury, shall apply to any and all errors of law which exist 
in such charge that are material and prejudicial to the substantial 
rights of the party excepting.”*7 This was the existing law of the 
state at the time of the holdings in two leading cases which have 
established the outer limits with respect to the duty of the court 
and the duty of counsel regarding omissions in the charge. Within 
these outer limits the subsequent Ohio cases have been categorized 
as more nearly representing one or the other of the two views. 

The first of the two cases, Columbus Railway Co. v. Ritter,?* was 
an action for negligence in which the issues were not complex. The 
trial apparently proceeded so smoothly that the court gave but a 
very brief charge to the jury. No further charge was requested 
by counsel although a general exception was taken to the charge 
as a whole. The supreme court, recognizing both the existence 
of the duty of the trial court and the duty of counsel, held that 
although the charge was incomplete, it contained no prejudicial 
errors. Inasmuch as no further instructions were requested by the 
complaining party and the charge as given did not mislead the jury, 
there was no ground for a reversal of the judgment. The court 
clearly held that a general exception to the charge of the trial 
court does not bring into review on error an omission in the charge. 
The Ritter case has been followed in criminal cases?® and in many 
other cases too numerous to require citation here. 

The second of the two leading cases, that of Baltimore & Ohio 





26 Kirchner v. Myers, 35 Ohio St. 85 (1878). 

27 On10 Gen. Cope § 5298 as amended April 25, 1898. 
2867 Ohio St. 53, 65 N.E. 613 (1902). 

29 State v. McCoy, 88 Ohio St. 447, 103 N.E. 136 (1913). 
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Railway Co. v. Lockwood,®° was decided three years after the Ritter 
case. It too was an action to recover damages for personal injuries 
allegedly resulting from the defendant’s negligence. Here the 
trial court failed to charge the jury upon the specific issues of 
fact as made up by the pleadings. The supreme court held that, 


It is the duty of the trial court to separate and definitely 
state to the jury, the issues of fact made in the pleadings, 
accompanied by such instructions as to each issue as the 
nature of the case may require; and it is also the duty 
of the court to distinguish between, and call the attention 
of the jury to, the material allegations of fact which are 
admitted and those which are denied. 
From the decisions in the Ritter and Lockwood cases it becomes 


apparent that the nature of the omission complained of may well 
be indicative of the result which will be reached on appeal. It is 
therefore necessary to examine the holdings in subsequent cases 
to determine how the courts have treated the various omissions for 
which error is claimed. 

It was not error to omit to give an instruction to direct a 
verdict for the party against whom a verdict was returned and judg- 
ment rendered where such party failed to request such an instruc- 
tion be given, since error consists not in the failure, but in the 
refusal to give an instruction to which a party is entitled.*! A 
general exception to the charge did not go to omitted matters 
unless such omission rendered the charge misleading,®* but when 
the court did not state the issues and merely said that each party 
complained of the negligence of the other, the charge was mislead- 
ing.33 

In State v. McCoy**‘ the trial court omitted to charge the jury 
that it could find the defendant not guilty of a certain offense but 
guilty of a certain included offense of an inferior degree. The circuit 
court on appeal held the charge as given was misleading but the 
supreme court reversed since the court correctly charged on the 
greater offense and the jury found the defendant guilty. Looking 
to the duty of counsel the supreme court has said: 


The law imposes upon every litigant the duty of vigilance 
in the trial of a case, and even where the trial court com- 
mits an error to his prejudice, he is required then and there 
to challenge the attention of the court to that error, by 
excepting thereto, and upon failure of the court to correct 


3072 Ohio St. 586, 74 N.E. 1071 (1905). 

31 Whitaker v. Michigan Mutual Life Ins. Co., 77 Ohio St. 518, 83 N.E. 
899 (1908). 

32 Morgenroth v. The Northern Ohio Traction & Light Co., 18 Ohio C.C. 
(n.s.) 306 (1910). 

33 Kelley v. The Ohio Traction Co., 24 Ohio App. 539, 157 N.E. 765 (1927). 

34 See note 29 supra; accord: State v. Driscoll, 106 Ohio St. 33, 138 N.E. 
376 (1922); Todor v. State, 113 Ohio St. 377, 149 N.E. 326 (1925). 
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the same, to cause his exceptions to be noted. For much 

graver reasons a litigant cannot be permitted either inten- 

tionally or unintentionally to induce or mislead a court into 

the commission of an error and then procure a reversal of 

the judgment for an error for which he was actively re- 

sponsible.*® 

It was not error to confine the charge to the issues made by 
the pleadings, although other evidence was introduced, since there 
had been no amendment and no request to charge.*® Where a charge 
was requested but no specific rule of law was formulated, it was 
not error to omit to charge on the relation between a prior con- 
viction for a felony and the credibility of the witness.*7 But where 
the trial court omitted to state clearly the rule for the determination 
of future damages, such inaccuracy was prejudicial error.** Where, 
however, the court omitted to charge on the questions of the mea- 
sure of damages*® or the minimization of damages through the 
efforts of the plaintiff,4° such omissions were not reversible error 
when not called to the attention of the court and particularly so 
when the instructions were correct so far as they were given.*! 
In the absence of an allegation of contributory negligence or a 
request to charge thereon an omission to so charge was not prejudi- 
cial although the evidence may have tended to establish contribu- 
tory negligence.‘* Failure to charge that clear and convincing evi- 
dence was the highest degree of proof available in civil cases was 
an omission and not reversible error when not called to the attention 
of the court.*? But where a court placed a greater burden of proof 
than the law required upon one of the parties, substantial rights 
of the litigants were thereby invaded, prejudice was presumed 
and a general exception to the charge was sufficient to save the 
error.‘ A general exception does cover prejudicial errors of law 
existing in the charge as given.*® If the charge was not excepted 





35 State v. Kollar, 93 Ohio St. 89, 91, 112 N.E. 196 (1915); accord, State v. 
Shaeffer, 96 Ohio St. 215, 117 N.E. 220 (1917). 

36 Ely v. Borck,/7 Ohio App. 49 (1916). 

87 Cincinnati Traction Co. v. Lied, 9 Ohio App. 156 (1917). 

38 Toledo Railways & Light Co. v. Prus, 7 Ohio App. 412 (1917). Contra, 
Hansen v. Goetz, 37 Ohio L. Abs. 112 (1942). 

39 Marion Savings Bank v. Harper, 34 Ohio App. 339, 171 N.E. 248 (1930). 

40 Campbell v. Eddy, 27 Ohio App. 13, 160 N.E. 640 (1927). 

41 Northwestern Ohio Natural Gas Co. v. First Congregational Church, 
126 Ohio St. 140, 184 N.E. 512 (1933). 

42 City of Zanesville v. Goodrich, 14 Ohio App. 228 (1920). 

43 Schulte v. Hagemeyer, 16 Ohio App. 1 (1922). 

44Cleveland Railway Co. v. Kozlowski, 128 Ohio St. 445, 191 N.E. 787 
(1934). 

45 McDonald v. Pennsylvania Railway Co., 105 Ohio St. 280, 136 N.E. 894 
(1922); New York Life Insurance Co. v. Hosbrook, 130 Ohio St. 101, 196 NE. 
888 (1935). 
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to, or further instructions asked, the court should consider the entire 
record when the motion for a new trial was taken on the grounds 
of error in the charge.**® 

An omission to charge on the subject of res ipsa loquitur where 
the facts called for that doctrine was not error in the absence of a 
request for such a charge.*? Failure to charge that plaintiff, whose 
wife was driving when a collision occurred, would not be barred by 
his wife’s negligence unless she was his agent, was not reversible 
error where no further charge was requested and no exception was 
taken to the charge as given.*® An omission in the charge of the court 
could not be regarded as error, especially if the court asked counsel 
if they wished any additional instructions on particular points and 
the answer was in the negative.*® The assumption is always made 
that the court would have charged correctly if the error had been 
called to his attention.5° The court’s failure to charge that pres- 
entation of a note for payment to all of the makers was necessary 
in order to charge an indorser, was not a mere omission, but under 
the circumstances was a clear failure to charge upon a very im- 
portant issue, and clearly prejudicial.5' Where a special verdict 
was to be rendered it was held even more important that the issue 
be clearly defined.5? In the absence of a request, the failure of 
the court to charge on the question of corroboration was no more 
than an omission with respect to which counsel should not have 
sat idly by and failed to call to the attention of the court. 

It would seem that the existence of the duty of the court and 
the duty of counsel is the underlying reason for the decisions in 
the cases discussed. Where the omission in the charge is of a 
minor nature it is the duty of counsel to call the attention of the 
court to the omission as in Columbus Railway Co. v. Ritter. Where, 
however, the omission becomes one of such a serious nature that 
the issues are not separately stated to the jury, as in Baltimore 
& Ohio Railway Co. v. Lockwood then it is the court which has failed 
in its duty. This distinction is discernible in those cases in which the 
courts could clearly classify the nature of the omission. The language 
in the cases indicates that errors in the charge are classified as 





46 Cox v. Waltz, 13 Ohio L. Abs. 364 (1932). 

47 Beeler v. Ponting, 116 Ohio St. 432, 156 N.E. 599 (1927); Walker v. 
Toledo Hotel Co., 59 Ohio App. 229, 17 N.E. 2d 422 (1938). 

48 Burkhart v. Hancock, 25 Ohio App. 183, 158 N.E. 497 (1926). 

49 Davis v. State, 26 Ohio App. 340, 159 N.E. 575 (1927); Winterbottom- 
Connelly Co. v. Butler, 11 Ohio L. Abs. 521 (1931); Iles v. Industrial Commis- 
sion, 37 Ohio L. Abs. 309 (1942). 

50 Ohio Oil Co. v. Liles, 54 Ohio App. 124, 6 N.E. 2d 18 (1935). 

51 Wehnes v. Schliewe, 47 Ohio App. 452, 192 N.E. 12 (1934). 

52 Gendler v. Cleveland Railway Co., 18 Ohio App. 48 (1924). 

53 State v. Sweet, 26 Ohio L Abs. 523 (1937). 
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to errors of omission and errors of commission. Those errors which 
the duty of counsel requires be called to the attention of the court in 
order to claim successfully that error existed in the charge have 
been called errors of omission. The more serious errors pertaining 
to those elements of the charge which it is the duty of the court 
to give correctly, and to which a general exception was sufficient 
to save the error, have been called errors of commission. Unfortu- 
nately, however, there are some cases in which it is very difficult 
to determine whether the errors complaind of are errors of omission 
or errors of commission. This difficulty was recognized in Telinde 
v. The Ohio Traction Co.°* Here the plaintiff pleaded negligence 
which was denied by the defendant who in turn pleaded contribu- 
tory negligence. The evidence tended to show both negligence and 
contributory negligence. A judgment was rendered for the plaintiff 
which was reversed by the court of appeals because of errors in 
the charge in failing to define negligence and contributory negli- 
gence. The supreme court affirmed the decision of the court 
of appeals on the authority of the Lockwood case. In the opinion 
Chief Justice Marshall also referred to the Ritter case and dis- 
cussed the duties placed upon the court and counsel by the two 
cases. The opinion contains this significant statement: 
As between the responsibility resting upon the court on 
the one hand, and that resting on counsel on the other, it is 
apparent that cases will constantly arise for which no def- 
inite rule can be established. It is not intended in this case 
to modify or in the least detract from any statements in any 
of the reported cases dealing with the relative duties of 
court and counsel. The problem is not always solved, how- 
ever, by merely determining whether the blame rests upon 
the court or upon counsel. It may be that both are at fault, 
and when in such case error intervenes which is material 
and prejudicial to the substantial rights of the party ex- 
cepting, what course should be pursued by a reviewing 
court? Substantial justice to the litigant should be the 
highest aim of the courts, otherwise the Bill of Rights be- 
comes only a form. In spite of the rules already laid down 
and thos2 which may hereafter be declared, it is manifest 
that there will yet remain a twilight zone in which cases 
will appear where the courts will be compelled to deter- 
mine upon the particular issues of those cases, and the evi- 
dence adduced in support thereof, whether instructions 
amount to a charge complying with Section 11447, and, if 
not, whether it was the duty of counsel to make specific 
objections and requests for further instructions. 


Following the Telinde case there are several cases which 
admirably reveal the difficulty experienced by the courts in classi- 
fying errors as omissions or commissions. In Cleveland Railway Co. 





54109 Ohio St. 125, 141 N.E. 673 (1923). 
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v. McCoy® the court, after much discussion, concluded that an in- 
complete charge on contributory negligence was an error of com- 
mission not omission. Ten years later however, failure to charge 
on the contributory negligence of a beneficiary in a wrongful death 
action was held, by the majority of the reviewing court, to be an 
error of omission while one judge, although concurring in the 
result, felt that it was an error of commission.®® In a will contest 
case in which the trial court did not mention the codicil in the 
charge to the jury the majority of the reviewing court held the 
error was one of omission. The dissenting judge, who regarded the 
error as highly prejudicial, classified it as an error of commission.*" 
Judge Matthews, dissenting in State v. Hobbs,®* held that a defi- 
nition which omitted the mental attitude required by the statute in 
defining the crime was an error of commission which was pre- 
judicial. 

In 1936 an important statutory change was made on the subject 
of the charge. The general exception to the charge of the court 
was abolished.®® With respect to the charge the new provision, which 
is the law at the present time, provides that, “Error can be pre- 
dicated upon erroneous statements contained in the charge, not 
induced by the complaining party, without exception being taken 
to the charge.’’®° 

It is obvious that this statute eliminates the problem of whether 
a general exception to the charge is sufficient to call the particular 
error to the attention of the reviewing court. It has not, however, 
solved the problem of defining the duty of the court and the duty of 
counsel. The same classification as to errors of omission and errors 
of commission appears in the cases. 

In Simko v. Miller®! the supreme court was called upon to 
consider alleged errors in the charge of a court in an action for 
negligence in which contributory negligence was made an issue. It 
was held that the new code provision, under which the case was 
decided, did not change the rule that errors of commission need not 
be excepted to generally, while errors of omission must be called 
to the attention of the court specifically. The court discussed the 
Lockwood and the Ritter cases and found that the charge given was 
bad by reason of errors and omissions which were highly prejudicial 
under the doctrine of the Lockwood case. The usual distinction was 





55 28 Ohio App. 318, 162 N.E. 699 (1927). 

56 Nunn v. Davidson, 55 Ohio App. 297, 9 N.E. 2d 732 (1937). 

57 Adams v. Foley, 36 Ohio App. 295, 173 N.E. 197 (1929). 

5859 Ohio App. 274, 17 N.E. 2d 937 (1937). 

59 On10 Gen. Cope § 11561. Repealed effective Jan. 1, 1936, 116 Ohio Laws 
304. 

60 On10 Gen. Cope § 11560. Effective Jan. 1, 1936. 

61133 Ohio St. 345, 13 N.E. 2d 914 (1938). 
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made between errors of omission and errors of commission, however 
it would seem that the result reached was based both on the 
omissions and the errors existing in the charge as given. The case 
aptly illustrates the difficulty in classifying errors in the charge 
by this method. 

Some of the more recent Ohio cases decided under the present 
statute contain similar language. Failure to instruct as to the effect 
of a prior inconsistent statement, used when the party calling the 
witness has been surprised by his testimony, was said to be an in- 
advertant omission rather than an error of commission, and hence 
not reversible since not called to the attention of the court.®” Failure 
to define the words “prima facie” used in the charge was not pre- 
judicial error when there was no request to do so. In Karr v. 
Sixt®** the trial court had failed to charge completely as to the 
beneficiaries in a wrongful death action. No additional instructions 
were asked but a general exception was taken to the charge. The 
majority of the court held that the error was one of omission, and 
that the general exception presented for review only questions 
as to errors of law existing in the charge as given, which was not 
confusing and misleading as far as it went. Judges Matthias and 
Hart dissented on the ground that the incompleteness of the charge 
rendered it misleading and therefore prejudicially erroneous. 

In Portney v. Frank® it was held that the statute abolishing 
the general exception to the charge does not change the duty of 
counsel to call the attention of the court to any omission in a charge 
unless the jury was misled by the charge as given. If the charge as 
given is correct and not misleading, unless the omission is called 
to the attention of the court and such other instructions are speci- 
fically presented and refused there is no reversible error.** Whether 
a charge is misleading must be determined by the charge as given, 
keeping in view the issues made and the evidence presented.*? A 
charge which directs the jury that it may accept as true admissions 
contained in the pleadings, without stating that this applies only to 
the party making’the admissions, will not be deemed prejudical 
where no attempt is made to have the charge corrected.** 


From the review of the decisions considered it is apparent that 





62 State v. Duffy, 134 Ohio St. 16, 15 N.E. 2d 535 (1938). 
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64146 Ohio St. 527, 67 N.E. 2d 331 (1946). 

6577 Ohio App. 357, 65 N.E. 2d 290 (1946). 

66 Hubbard v. Cleveland, C. & C. Highway, Inc., 81 Ohio App. 445, 76 NE. 
2d 721 (1947); State v. Grambo, 82 Ohio App. 473, 75 N.E. 2d 826 (1947); Bach- 
man v. Ambos, 83 Ohio App. 141, 79 N.E. 2d 177 (1947). 

67 Kleinhans v. The American Gauge Co., 83 Ohio App. 453, 80 N.E. 2d 
626 (1948). 
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Ohio courts fully recognize the existence of the duty of the trial 
court and the duty of counsel. It is submitted however, that the 
distinction made between errors of omission and errors of commis- 
sion is of little assistance in classifiying the errors in a charge. The 
distinction is one of degree, rather than one of kind as the words 
would seem to imply. It is obvious that an omission in a charge 
can become so manifestly erroneous and prejudicial as to be clas- 
sified as an error of commission. The problem is one of determining 
the effect of the omission. If the charge as given is misleading the 
decision should be reversed. On the other hand, if the omission was 
one which would have been corrected if requested by counsel, but 
which as giver was not prejudicially erroneous, the decision should 
not be reversed merely because counsel failed in their duty to call 
the omission tc the attention of the court. Since it is the effect of the 
omission rather than the type of omission which is important, 
little is to be gained by denominating the error one of omission or 


one of commission. 
Allen H. Bechtel 








Special Verdicts 


History OF THE SPECIAL VERDICT 


After the Normans introduced the battle and inquest into Eng- 
land it was perceived that while the results determined by ordeal, 
battle, or wager of law were dictated by the supernatural and there- 
fore conclusive, yet the inquest was the work of man and was 
subject to error. The attaint was used as a means of remedying a 
false verdict. It was based upon the assumption that the jury had 
wilfully given a false verdict; and, consequently, the original par- 
ties plus the first jury were subsequently tried by a larger jury 
made up of more influential persons. If the larger jury found con- 
trary to the first, the first judgment was reversed and the first jury 
was convicted of perjury and was heavily punished.! 

Besides direct answers to questions submitted, there were at 
least five forms of verdict during the twelfth and thirteenth cen- 
turies, viz: (1) Direct answers followed by a statement of the facts 
as reasons for the answers; (2) a statement of the facts followed by 
direct answers to the questions as conclusions from the statement; 
(3) a statement of facts followed by the conclusion that they 
[jurors] cannot answer the question put; (4) a statement of facts 
without any reference to a direct answer to the question submitted; 
and (5) a statement of facts with the request that the judges draw 
therefrom the conclusions which should constitute answers to the 
questions put.” 

If the jury used any one of the latter three forms it was com- 
paratively safe from being subjected to attaint if it truthfully re- 
lated the facts. When the jurors found only the correct facts, the 
entire responsibility for a proper judgment was placed upon the 
justices. However, if one of the first two forms were used it was 
quite feasible that the jury might draw the wrong legal conclusion 
from a correct finding of the facts. If such wrong conclusions were 
drawn it was the duty of the justices, subject to the penalty of 
amercement, to give such judgment as the facts required. There- 
fore, the juries early recognized that by returning a special verdict 
they were freeing themselves from determining questions of law 
and consequently lessening their chances for “perjury”. The spe- 
cial verdict was extended to criminal actions. The court had no 





1 Thayer, Pretmminary TREATISE ON EvipENcCE 136 et seq. (1898); Morgan, 
A Brief History of Special Verdicts and Special Interrogatories, 32 YALE L. J. 
575 (1903); Von Moschzisker, Final Development of Jury System, TriaL By 
Jury 41 (Bisel 2d ed. 1930). 


2 Morgan, supra note 1, at 577 et seq. 
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right to compel a general verdict, but as to whether the court 
could coerce the jury to return a special verdict the evidence is 
meager and nebulous.’ 

The attaint had grown unworkable as oftentimes the second 
jurors were unwilling to find the former jury guilty. In time, the 
method of granting new trials was adopted when the verdict was 
unreasonable and the jurors were not punished. Also, instead of 
the assumption that the jury had an independent, original knowl- 
edge of the facts, a converse situation evolved. Now, if the juror 
knows of anything relating to the case, he must state it in court; 
and the assumption is that, in general, nothing is known to the 
jury except what is publicly stated in court.* 


VALIDITY OF THE GENERAL VERDICT 

In 1794 the United States Supreme Court tried its first jury 
case.5 Following the trial, Chief Justice Jay, after stating that 
the facts were all agreed upon, pointed out that the jury need 
only determine the law of the land arising from those facts. He 
gave the court’s opinion and then continued as follows: 

It may not be amiss, here, gentlemen, to remind you 

of the good old rule, that on questions of fact, it is the 

province of the jury, on questions of law, it is the province 

of the court, to decide. But it must be observed, that by 

the same law, which recognizes this reasonable distribu- 

tion of jurisdiction, you have, nevertheless, a right to take 

upon yourselves to judge of both, and to determine the 
law as well as the fact in controversy. On this, and on 
every other occasion, however, we have no doubt, you will 
pay that respect which is due to the opinion of the court: 

for as, on the one hand, it is presumed, that juries are the 

best judges of facts; it is, on the other hand, presumable, 

that the court are the best judges of law. But still, both 
objects are lawfully within your power of decision.® 

This case stood both unquestioned and unfollowed, in the 
court which decided it, until 1894 when the court declared (three 
judges dissenting) that there was no basis for the jury to have 
any such right and further, that even in criminal cases the court 
had the exclusive right to determine and declare the law.’ 

As there was no common law requirement that juries should 
determine matters of law, it would appear that the jury might 
restrict itself to the finding of facts. However, such is not the 
case. The normal attainment of a jury is the returning of a gen- 
eral verdict. Prior to the determination of the cause the judge 





3 Id. at 589. 

4 Thayer, op. cit. supra note 1, at 139. 

5 Georgia v. Brailsford, 3 Dall. 1 (U.S. 1794). 

6 Georgia v. Grailsford, supra at 4. 

7 Sparf and Hansen v. United States, 156 U.S. 51 (1894); See Sunderland, 
Verdicts, General and Special, 29 Yate L. J. 253 (1920). 
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makes his charge to the jury. This charge is to instruct the jury 
with respect to the principles of law applicable to the issue to be 
decided. It should be easily comprehensible. Not too infrequent- 
ly the charge is a long and/or involved set of instructions which 
few, if any, can comprehend.’ Regardless of how precise the judge 
intends to make his charge, if there is error in his statements it 
will in all probability be grounds for reversal even though the 
jury did not comprehend him in the first instance. Even though 
we unhesitatingly accept the presumption that twelve reasonable 
men comprehend the charge, is it conclusive that the jury’s gen- 
eral verdict will be the correct application of that charge? Prof. 
Sunderland would indubitably answer this in the negative. He 
states the situation: ° 
The peculiarity of the general verdict is the merger 

into a single indivisible residuum of all matters, however 

numerous, whether of law or fact. It is a compound made 

by the jury which is incapable of being broken up into 

its constituent parts. No judicial reagents exist for either 

a qualitative or a quantitative analysis. The law supplies 

the means for determining neither what facts were found, 

nor what principles of law were applied, nor how the appli- 

cation was made. There are therefore three unknown ele- 

ments which enter into the general verdict: (a) the facts; 

(b) the law; (c) the application of the law to the facts. 

And it is clear that the verdict is liable to three sources 

of error, corresponding to these three elements. It is also 

clear that if error does occur in any of these matters it 

cannot be discovered, for the constituents of the compound 

cannot be ascertained. No one but the jurors can tell what 

was put into it and the jurors will not be heard to say. 


However, Prof. Sunderland by no means stands alone in his 
conception of the general verdict. Circuit Judge Frank,!° while 
generally condemning the general verdict method, points out that: 
“The general verdict enhances, to the maximum, the power of 
appeals to the biases and prejudices of the jurors, and usually 
converts into a futile ritual the use of stock phrases about dispas- 
sionateness almost always included in judges’ charges.” 

It is conceded that the general verdict, in effect, gives flexi- 
bility to the law and may in that manner manifest the mores and 
beliefs of the community. But how different is this from the 





8 An example of a charge to a jury in a murder case in one instance was: 
“If they found that the defendant did, with malice aforethought, project, pro- 
pel, and/or otherwise with force and violence insinuate the aforesaid bullet in, 
on, against, and within the body of the corpus delicti, then they must bring 
in a verdict of guilty.” S. F. Brewster, Twelve Men In A Box 110 (Callaghan 
ed. 1934). 


9 Sunderland, op. cit. supra note 7 at 258. 
10 Skidmore v. Baltimore & O. R. Co., 167 F. 2d 54, 61 (2d Cir. 1948). 
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defunct method of “waging of law’?!! The presumption should 
be that over such a long period of time, since the wager of law 
days, there be a more feasible means of attaining justice. Does 
the general verdict rebut that presumption? 


SPECIAL VERDICTS AND SPECIAL INTERROGATORIES 

Special verdicts must be differentiated from special interroga- 
tories, or, as the latter are commonly called, special findings. In 
the broad sense the finding of facts by the jury in either case is a 
“special” verdict. However, a special verdict in the narrow sense 
is in lieu of a general verdict and is the sole basis of judgment. 
Special interrogatories are questions submitted to the jury for the 
determination of the facts and are returned to the court with the 
general verdict. The general verdict shows only the ultimate re- 
sult of the jury’s processes, whereas the specific findings of fact 
show the method of ascertaining the result. A majority of the 
states provide by statute for special interrogatories.!” 

Some states define a special verdict as “. . . that by which 
the jury finds facts only,” yet they further state that “. . . in all 
cases the jury shall render a general verdict.”!3 At first it might 
appear that the special verdicts were to be in lieu of a general 
verdict, but indubitably the meaning of special verdict is in the 
broader sense. Several states have made clearer distinctions in 
the statutes,'* but the Federal Rules of Civil Procedure spell out 
most adequately the difference between the special verdict and 
the special interrogatory.'5 Whenever the special interrogatory is 





11 Green, A New Development In Jury Trial, 13 A.B.A.J. 715 (1927), states 
that: “As a scientific method of settling disputes the general verdict rates 
little higher than the ordeal, compurgation or trial by battle.” 

12 Wicker, Special Interrogatories In Civil Cases, 35 Yate L. J. 296 (1925). 

13 Kans. Gen. Stat. § 60-2918 (Supp. 1947); Mic. Srat. ANN. § 27.1019 
(Supp. 1949); Oxxa. Srar. tit. 12 § 587, § 588 (Supp. 1949); Rope IsLtanp GEN. 
Laws c. 534 § 2 (1938). 

14 Outo Gen. Cope ANN. § 11420-12 to § 11420-18 (Supp. 1949); S. Carotrna 
Copr or Laws §§ 601, 602, 603 (Supp. 1946); Wyomrne Comp. Srar. § 3-2418 
(Supp. 1949). 

15 Fep. R. Civ. P. 49 (a) and (b). Rule 49 (a) Special Verdicts. The court 
may require a jury to return only a special verdict in the form of a special 
written finding upon each issue of fact. In that event the court may submit 
to the jury written questions susceptible of categorical or other brief answer 
or may submit written forms of the several special findings which might 
properly be made under the pleadings and evidence; or it may use such other 
method of submitting the issues and requiring the written findings thereon 
as it deems most appropriate. The court shall give to the jury such explanation 
and instruction concerning the matter thus submitted as may be necessary to 
enable the jury to make its findings upon each issue. If in so doing the 
court omits any issue of fact raised by the pleadings or by the evidence, each 
party waives his right to a trial by jury of the issue so omitted unless before 
the jury retires he demands its submission to the jury. As to an issue omitted 
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used, and there is found a material inconsistency between the facts 
and the general verdict, the former will control. 


SPECIAL VERDICTS 

This discussion will consist of the special verdict in the nar- 
row sense, i.e., where the jury does not return a general verdict. 
Under the common law the jury could return either a special or 
a general verdict. Now, it is usually determined by statute. Some 
states provide that in an action for money only or specific real 
property, the jury has the discretion to render a general or spe- 
cial verdict and in all other cases the court may direct the jury 
to find a special verdict upon all or any issue.'® While some states 
leave the choice to the discretion of the jury'’, other states leave 
it to the discretion of the court.!§ In Ohio and Wisconsin if one 
of the parties requests special verdicts, it is mandatory upon the 
court to grant the request.!9 

There should be a sufficient number of questions to cover 
every material fact in issue under the pleadings which is in dis- 





without such demand the court may make a finding; or, if it fails to do so, it 
shall be deemed to have made a finding in accord with the judgment on the 
special verdict. Rule 49 (b) General Verdict accompanied by answer to inter- 
rogatories. The court may submit to the jury, together with appropriate forms 
for a general verdict, written interrogatories upon one or more issues of fact 
the decision of which is necessary to a verdict. The court shall give such ex- 
planation or instruction as may be necessary to enable the jury both to make 
answers to the interrogatories and to render a general verdict. When the 
general verdict and the answers are harmonious, the court shall direct the 
entry of the appropriate judgment upon the verdict and answers, notwith- 
standing the general verdict or may return the jury for further consideration 
of its answers and verdict or may order a new trial. When the answers are 
inconsistent with each other and one or more is likewise inconsistent with 
the general verdict, the court shall not direct the entry of judgment but may 
return the jury for further consideration of its answers and verdict or may 
order a new trial. 

16 Catir. CCP § 625; IpaHo Cone § 10-220 (Supp. 1949); Munn. Srar. § 9304 
(Mason, Supp. 1946); Mo. Rev. Strat. Ann. § 1120, § 1121 (Supp. 1949); Nesr. 
Rev. Srat. § 25-1121, (Supp. 1949); Nev. Comp. Laws § 8778 (Hillyer, Supp. 
1949); N. Carotrna Gen. Srat. § 1-203 (Supp. 1949); S. Carotmva Cope or Laws 
§ 602 (Supp. 1946); Was. Rev. Srar. Ann. § 364 (Remington, Supp. 1940); 
Wyominec Comp. Srat. § 3-2419 (Supp. 1949). 

17 Ark. Stat. ANN. § 27-1740 (Supp. 1949); Conn. Gen. Srat. § 7973 (Supp. 
1949); La. Cope or Practice P521 (Dart, Supp. 1949); New Jersey Strat. ANN. 
tit. 2 § 27-237 (Supp. 1949); Vermont Srar. § 1730 (Rev. of 1947). 

18 Artzona Cope ANN. § 21-1007 (Supp. 1949); Detaware Rev. Cope 4671. 
§ 29 (1935); Iowa Cone R.C.P. No. 205 (1946); Marne Rev. Srart. § 107 (1944); 
Mont. Rev. Cope ANN. § 93-5202 (Supp. 1950); N. Dax. Rev. Cope § 28-1502 
(Supp. 1949); Penn Srar. Ann. tit. 12 § 781 (Purdon, Supp. 1949); Tex. RuLes 
Crv. Proc. 277 (1941); Uran Cone ANN. § 104-25-2 (Supp. 1949); Va. Cope § 
8-217 (1950). 


19 Onto Gen. Cope Ann. § 11420-16 (Supp. 1949); Wisc. Star. § 270.27 (1949). 
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pute on the evidence. Each question should be worded as to be 
easily comprehensible and so stated that the answer will neces- 
sarily be positive, direct, and intelligible.2° It is always better if 
the question is so worded that it is susceptible of an affirmative 
or negative answer. 


Where a special verdict is to be given, the charges made 
should be shorter and less complicated than when a general ver- 
dict is to be returned. The only instructions should be those that 
are necessary to inform the jury as to the issues made by the 
pleadings, the rules for weighing and reconciling testimony, the 
burden of proof, and whatever else may be necessary for the jury 
to understand clearly their duties concerning such special verdict 
and the facts to be found therein.?! The jury should not be in- 
structed as to the effect of any or of all of their answers. 

If all the material issues are found consistently by the jury, 
the judge will apply the law to the facts found. If the issues are 
found inconsistently, the verdict must be set aside and a new trial 
granted unless some of the material issues are found in the de- 
fendant’s favor. If a material issue was not submitted, and conse- 
quently not decided, the aggrieved party can not complain unless 
he had requested that the issues be submitted. In North Carolina 
the issues submitted must support the judgment whereas in Wis- 
consin and Texas any omitted issue will be assumed to have been 
found by the judge soc as to support the judgment.?? The judge 
may make an express finding on such omitted issues as the failure 
to request the submission of the issue is considered as a waiver 
of jury determination. If issues not raised by the pleadings are 
submitted and decided upon without objection, the verdict is ac- 
cepted as it is presumed that the parties consented to the sub- 
mission. If there is an agreed material fact which is inconsistent 
with the other material facts found by the jury, the agreed fact 
must be considered by the judge as if it had been found by the 
jury.23 

CoNCLUSION 


Theoretically the use of the special verdict appears feasible; 
the jury finds the material facts and the judge determines and 
applies the law to those facts. However, the courts have been hesi- 
tant in using the special verdict. Most courts have hundreds of 
cases pending, and it is pointed out that much litigation is removed 





20P. W. Viesselman, Abbot’s Civil Jury Trials 950 et seq. (5th ed. 1935). 

21 See Green, A New Development In Jury Trial 13 A.B.A.J. 715, 719, as to 
the type of general instructions given in Texas, Wisconsin, and North Carolina. 

22 Green, op. cit. supra note 21 at 718. 

23 Green, Id. at 719. 
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from the courts to administrative boards because of the delay and 
expense under the current general verdict system.*4 The special 
verdict might be used more frequently to expedite justice by les- 
sening the chances for reversals. 

Robert W. Phillips 











241. M. Hyde, Fact Finding By Special Verdict, 24 J. Am. Jup. Soc’y 144 
(Feb. 1941). 











Recent Decisions 


Domestic RELATIONS—ALIENATION OF 
AFFECTIONS—MINoR CHILDREN 


Two minor children, by their father and next friend, brought an 
action for the alleged wrongful inducement of plaintiff's mother 
to desert them and the family home. The case was heard on the 
basis of diversity of citizenship. Trial was had on a motion to dismiss 
on the ground, chiefly, that the alleged cause of action was not 
recognized in Michigan either at common law or by statute and 
that the so-called “heart balm” statute had abolished such civil 
actions in Michigan. Held, that the plaintiffs had a common law 
action for damages for invasion of their legal rights to maintenance 
of the family relationship and the care and support of their mother, 
and that the action was not barred by the statute. Russick v. Hicks, 
85 F. Supp. 281 (W.D. Mich. 1949). 


The pertinent part of the Michigan statute under consideration 
follows: 


“Sec. 1. All civil causes of action for alienation of affections, 
criminal conversation, and seduction of any person of the age of 
18 years cr more, and all causes of action for breach of contract to 
marry are hereby abolished.” Comp. Laws Micu. 1948, § 551.301. 

The district court held that, although the above statute 
abolished the named causes of action with respect to husband and 
wife, it did not affect the rights of minor children of alienated 
spouses, the reasoning being that since the courts of Michigan had 
not yet declared such a right, the statute could not abolish it. Hoid- 
ing turther that the novelty of such an action was not of itself 
grounds tor failure to allow recovery, the district court concluded 
that the right of action for alienation of affections should now by 
judicial decisions be extended to children of alienated parents. 


In reaching its conclusion the court followed the case of Daily 
v. Parker, 152 F. 2d 174 (7th Cir. 1945). In that case, one of first 
impression and the leading case permitting a child to recover 
damages for the alienation of a parent’s affections, the United 
States Circuit Court of Appeals was interpreting the Illinois com- 
mon law. The district court, in the Daily case, had denied recovery, 
dismissing the complaint for failure to state a cause of action. 
In reversing the trial court’s decision, the circuit court held that 
modern changes in the status of children in the family made it 
appropriate and just to extend to them an action for alienation 
of a parent’s affections just as the emancipation of women led 
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to the extension to them of a right to damages for loss of consortium 
formerly held only by the husband. 

The reasoning of the Daily case may be tenable in a state 
where the common law actions for interference by a third person 
with domestic relations have not been abolished by statute. Even 
in such states, though the power of the courts to extend the right 
of action be undenied, there is a question of whether as a matter 
of policy, such an extension is desirable. Most states, where the 
issue has arisen, in construing the common law, have denied re- 
covery to the children in alienation cases. 

The leading case contra to the Daily case is Morrow v. Yannan- 
tuono, 152 Misc. 134, 273 N.Y. Supp. 912 (1934). This case, constru- 
ing the common law of New York, denied recovery and based its 
decision chiefly on prevention of a multiplicity of suits. The decision 
has been followed in McMillen v. Taylor, 160 F. 2d 221 (D.C. Cir. 
1946); Taylor v. Deefe, 134 Conn. 156, 56 A. 2d 768 (1947); and 
Garza v. Garza, 209S.W.2d 1012 (Tex.Civ. App. 1948) .Each of these 
decisions was based on common law tort liability. On the other 
hand, there have been two state court decisions following the Daily 
case and allowing children to recover under like circumstances. 
Johnson v. Luhman, 330 Ill. App. 598, 71 N.E. 2d 810 (1947); Miller 
v. Monsen, 37 N.W. 2d 543 (Minn. 1949). 

In the one state court decision to date on the effect of a “heart 
balm” statute on the right to such an action, the California Supreme 
Court denied recovery to the infant children. Rudley v. Tobias, 
84 Cal. App. 2d 454, 190 P. 2d 984 (1948). Drawing an analogy be- 
tween an action by the children and one by the aggrieved spouse, 
the court held that the statute abolishes both ‘rights of action. 

It may thus be seen, that even under decisions based on the 
common law, a majority favors denial of a right of action to children 
under the theory of alienation of affections. And more pertinently, 
the only prior adjudication under a statute like the Michigan 
law in question here, denied such right of action. The weight 
of numbers would therefore seem to be against the decision of the 
instant case. 

A consideration of the trend of legislation and commentaries by 
authorities in the field indicates that the weight of reason is also 
contra to the instant case. Here, the district court had the responsi- 
bility of deciding Michigan law in the absence of a Michigan de- 
cision on the subject. It may well be doubted that the Michigan 
Supreme Court would have reached the same conclusion and have 
allowed recovery. 

The purpose of the “heart balm” statute in those states where it 
has been adopted has been to abolish actions for alienation of affec- 
tions, criminal conversation, seduction, and breach of contract to 
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marry. It was felt that the allowance of such rights of action had 
been proven by practical experience to be contrary to the best 
interests of marriage and society generally. Therefore, though not 
specifically designating children of estranged spouses, the legislative 
intent should logically be held to have included all those who had 
or might have had the right to such actions under the common law. 
To allow children to recover in such cases would completely defeat 
the purpose of the acts and in fact open the door to greater multiplic- 
ity of suits, duplicity, and abuse than existed under prior decisions 
permitting such actions by the injured spouse. In fact, it is almost 
invariably the spouse who, before the enactment of “heart balm” 
statutes, would have brought an action in his or her own right, 
that would now bring an action as “next friend” of the minor 
children. Because such spouse would benefit, indirectly at least, 
by recovery by the children, the effect of the statute would be 
largely nullified. The increase in recognition and rights of children 
in the family circle is in many respects a forward step; but to 
hold that such change in status should now give a right to children 
which is being abolished with respect to -adults, is an undue 
extension, particularly in those states which, like New York, 
California, and Michigan, have declared a legislative intent to 
restrict such rights of action in the interest of a sound public policy. 

The purpose and desired effect of “heart balm” statutes is per- 
haps nowhere better stated than in the preamble to the New York 
version of the act which is as follows: 

“The remedies heretofore provided by law for the en- 
forcement of actions based upon alleged alienation of affections, 
criminal conversation, seduction, and breach of promise to marry, 
having been subjected to grave abuses, causing extreme annoyance, 
embarrassment, humiliation and pecuniary damage to many persons 
wholly innocent and free from any wrongdoing, who were merely 
the victims of circumstances, and such remedies having been ex- 
ercised by unscrupulous persons for their unjust enrichment, and 
such remedies having furnished vehicles for the commission or 
attempted commission of crime and in many cases having resulted 
in the perpetration of frauds, it is hereby declared as the public 
policy of the state that the best interests of the people of the 
state will be served by the abolition of such remedies.” N. Y. Crv. 
Pract. Act, §61-a. 

This is the legislative intent which may well be read into the 
Michigan statute involved in the instant case. In view of the spirit 
expressed in the above preamble and the obvious intent of the 
“heart balm” statutes which have been enacted in the wake of the 
New York statute, the result in the principal case should be ques- 
tioned. There may well be a reversal, therefore, either on appeal 
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in the instant case, or by legislative clarification of the Michigan 

statute, or by a subsequent decision of the highest Michigan 

court in a case which is certain to arise if this decision stands. 
Samuel McMorris 


NEGOTIABLE INSTRUMENTS — RATIFICATION OF 
A Forcery By MAKER 


Plaintiffs purchased furniture from The Lake Music Company 
on an installment plan. Two weeks later the plaintiffs received 
notice from the defendant, a finance company, that the account had 
been assigned to it and that all payments should be made to the de- 
fendant. Plaintiffs made several payments to the defendant there- 
after. About March 8, 1948, one of the plaintiffs became involved 
in an argument with the manager of the defendant, who waved 
a paper before the plaintiff and inquired whether the signature on 
the paper was the plaintiff’s signature. Plaintiff replied that it was 
not and asked to see the paper again, but the defendant refused. 
On March 10, 1948, plaintiffs paid their account in full, and were 
given a negotiable note marked paid, which allegedly had been 
executed by the plaintiffs. The note was signed with the names 
of the plaintiffs and had been endorsed by The Lake Music Com- 
pany. The plaintiffs brought an action to recover the amount paid 
the defendant on the ground that the defendant had wrongfully 
collected payment on a forged note. Held, that the plaintiffs could 
not recover. Johnson v. Crown Finance Corp., 222 S.W. 2d 525 
(Mo. 1949). 

The court decided the case on two bases. First, it decided that 
even if the note was a forgery the plaintiffs could not recover 
because they had ratified the forgery. Secondly, it held that since 
the defendant was the assignee of the debt admittedly owed by 
the plaintiffs, they, could not recover the money paid regardless of 
the infirmity of the note since the payment discharged a debt owed 
by the plaintiffs. 

Ratification is the subsequent adoption and affirmance by one 
person of an act which another, without authority, has previously 
assumed to do for him while purporting to act as his agent. 1 
MEeEcHemM, THE Law or AcEncy 260 (2nd. Ed). 

One condition precedent to the operation of this doctrine 
is that the avowed agent must not only have intended to act for 
the avowed principal, but also, by the weight of authority, he must 
have professed to act for the ratifying principal. Jones v. Bank of 
America Nat. Trust and Savings Association, 49 Cal. App. 2d 122, 
121 P. 2d 94 (1942); Hartz v. Helsendegen, 182 Mich. 129, 148 
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N.W. 433 (1914); Allred v. Bray, 41 Mo. 484 (1867); Herb and Son 
v. Bank of Buffalo, 66 Mo. App. 643 (1896); Brown Realty Co. v. 
Myers, 89 N.J.L. 247, 98 Atl. 310 (1915); Johnson v. Insurance Co., 
66 Ohio St. 6, 63 N.E. 610 (1902); Edwards v. Heralds, 263 Pa. 548, 
107 Atl. 324 (1919). 

This condition is lacking in the case at bar and in all of the 
forgery cases. In such cases the forger does not purport to be acting 
for a principal. His success depends on convincing others that 
this is the act of another, not that he is acting for another person. 
Thus the court erroneously applied the common law of ratification. 

There is also a statutory reason why the court’s holding as to 
ratification was erroneous. Section 23 of the N.I.L. provides: 
“When a signature is forged . . . it is wholly inoperative, and no 
right to retain the instrument, or to give a discharge therefore, or to 
enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party, against whom it 
is sought to enforce such right, is precluded from setting up the 
forgery.” A majority of the courts, including Missouri, have held 
that “precluded” as used in Section 23 is synonymous with “estop.” 
And thus a forgery of a negotiable instrument cannot be ratified 
under the N.I.L. Embry v. Long et al, 256 Ky. 266, 75 S.W. 2d 1036 
(1934) ; Home Credit Co. v. Fouch, 155 Md. 384, 142 Atl. 515 (1928); 
Scott v. First Nat. Bank, 343 Mo. 77, 119 S.W. 2d 929 (1938); State 
Planters’ Bank and Trust Co. v. Fifth-Third Union Trust Co., 56 
Ohio App. 309, 10 N.E. 2d 935 (1937); First Nat. Bank v. Albright, 
111 Pa. Super. 392, 170 Atl. 370 (1934). 

Setting aside the second basis of the decision which does not 
involve negotiable instrument law, if the court desired to solve the 
problem by the use of the N.I.L., it could have done so. In doing 
so it could have helped clarify the interpretation of the N.I.L. in 
regards to a situation which rarely occurs, that is, one in which a 
“maker” pays a note and then tries to recover on the ground that 
the note was a forgery. 

The well known rule of Price v. Neal holds that a drawee of 
a bill or check who pays an instrument which bears the forged 
signature of the drawer is denied the right to recover the money so 
paid to a bona fide transferee of the bill or check. And likewise 
the acceptor of a forged bill is liable thereon to a bona fide purchaser 
thereof. Price v. Neal, 3 Burr. 1354 (1762). There is a dearth of 
authority on whether the doctrine of Price v. Neal should apply 
where a maker pays a forged note to a bona fide holder. To this re- 
porter’s knowledge there are but two reported American cases on 
the point, one holding each way. Welch v. Goodwin, 123 Mass. 71 
(1877); Johnson v. Commercial Bank, 27 W. Va. 343 (1885). By 
logic and reason the rule should certainly apply. It would be a 
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reductio ad absurdum to hold that a drawee cannot recover because 
he is bound to know the drawer’s signature, or because as a matter 
of policy it is felt that payment is the cutting off time; and, at the 
same time, to hold that a maker need not know his own signature 
or that as to him payment is not the cutting off time. 

Section 62 of the N.LL. reads: “The acceptor by accepting the 
instrument engages that he will pay it according to the tenor of his 
acceptance; and admits: (1) The existence of the drawer, genuine- 
ness of his signature, and his capacity and authority to draw the 
instrument.” This clearly means that the acceptor of a forged note 
must pay it and that one part of the Price v. Neal rule has been 
adopted. However, there is nothing in Section 62 or any other 
section of the N.I.L. specifically enacting the other part of the rule, 
that is, that the drawee who has paid the forged note cannot recover 
the money in an action for money had and received. Nevertheless 
the great majority of the courts have held that this part of the 
doctrine has been adopted by Section 62. Most of the courts merely 
assume that it has been so adopted without discussing the prob- 
lem at all. Nat. Bank of Commerce v. Mechanics’ American Nat. 
Bank, 148 Mo. App. 1,127S.W. 429 (1910) ; United States Fidelity and 
Guaranty Co. v. First Nat. Bank of Omaha, 129 Neb. 102, 260 N.W. 
798 (1935); Peoples Trust and Guaranty Co. of Hackensack v. 
Genden and Guaranty Trust Co. of N. Y., 119 N.J. Eq. 249, 182 Atl. 
25 (1936) ; The First Nat. Bank of Canton v. Karas, 14 Ohio App. 147 
(1920) ; First Nat. Bank of Cottage Grove v. Bank of Cottage Grove, 
59 Ore. 388, 117 Pac. 293 (1911). Others, because of the anomaly it 
would create to say that the acceptor is bound to pay the forged note 
and at the same time to say that a drawee who pays a forged check 
could recover the money so paid, have expanded the literal mean- 
ing of the language to cover the payment aspect of the problem. Nat. 
Bank of Rolla v. First Nat. Bank of Salem, 141 Mo. App. 719, 125 
S.W. 513 (1910); First Nat. Bank of Portland v. United States Nat. 
Bank of Portland, ¥00 Ore. 264, 197 Pac. 547 (1921); Fidelity and 
Casualty Co. of N. Y. v. Planenscheck, 200 Wis. 304, 277 N.W. 387 
(1929). Still other courts hold that the N.I.L. does not deal with 
the payment situation because it does not involve the liability of a 
party to a negotiable instrument and is not a_ problem 
concerning negotiable instrument law. They hold that it is a problem 
concerning an affirmative right against a former holder of a 
negotiable instrument which has been discharged by payment and 
that the problem should be determined by quasi-contract law. 
Therefore the rule of Price v. Neal is applied through Section 196 
which states: “In any case not provided for in this act the rules 
of the law merchant shall govern.” Bank of Pulaski v. Bloomfield 
State Bank, 226 N.W. 119 (1929), superseded by 210 Iowa 817, 232 
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N.W. 124 (1930); South Boston Trust Co. v. A. P. Levin, 249 Mass. 
45, 143 N.E. 816 (1924). 

While it would be most difficult to expand the language of 
Section 62 to cover the maker situation since Section 62 reads in 
terms of acceptors and relates to bills of exchange, the court, in the 
case at bar, could easily have held that the problem is not one con- 
cerning negotiable instrument law which the N.I.L. attempted 
to cover, but rather that it concerns the existence or non-existence 
of a right against a former transferee of a note which has been 
discharged. And under Section 196 the law merchant is to govern. 

To summarize, the court’s decision on the second basis was 
sound for the debt paid was owed to the defendant, the assignee 
of the debt. But in regards to the alternative basis of ratification, 
the holding seems erroneous for there was no avowal which is neces- 
sary for ratification at common law; and the Missouri Supreme 
Court, along with the majority of the courts, has held that under 
Section 23 of the N.I.L. there can be no ratification of a forged 
negotiable instrument. 

If the court desired to have an alternative basis for its decision, 
and to help clear up and make certain the interpretation of the 
N.I.L. it could easily have done so by holding that the problem was 
one concerning quasi-contracts and that under Section 196 of the 
N.LL. the law merchant governs the case. Robert J. Leaver 


Trusts — PrivATE CHARITABLE CORPORATIONS — TorT LIABILITY 

Plaintiff, a member of defendant church, sued to recover 
damages for injuries sustained in a fall on ice which had formed 
on the public sidewalk as a result of the alleged negligent construc- 
tion and maintenance of the premises by the defendant church. The 
trial court overruled plaintiff's demurrer to the first count of the 
defendant’s answer which claimed immunity from liability on the 
ground that defendant was a private corporation organized solely 
for charitable and religious purposes. Held, reversed and remanded. 
The defendant was entitled to no immunity for negligent acts 
merely because it was a private charitable corporation. Foster v. 
Roman Catholic Diocese of Vermont, 70 A. 2d 230 (Vt. 1950). 

Thus Vermont, in its first decision on the question, lent its 
weight to the modern rule imposing full liability on charitable 
corporations for injuries resulting from their negligence. Volumin- 
ous are the decisions and opinions dealing with this problem. Conflict 
in decision and reason runs rampant. From full immunity one may 
follow a legal maze to complete responsibility. Such judicial un- 
certainty indicated to Rutledge, J. in Georgetown College v. Hughes, 
130 F. 2d 810 (D.C. Cir. 1942) “something wrong at the beginning 
or that something has become wrong since then.” 
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Briefly, there are three classifications of the state decisions; the 
non-liability cases which deny any liability whatever, the total 
liability cases which hold the charity to the regular rules of negli- 
gence, and the partial liability cases which grant liability for certain 
classes of plaintiffs or for certain acts of negligence. Numerically, 
the latter class represents the weight of authority with the non-lia- 
bility cases and the total liability cases following in that order. 

There is a noticeable trend towards full liability. The non- 
liability rule has become pockmarked with exceptions. In those 
jurisdictions which grant partial liability a charitable corpora- 
tion may be liable to a stranger, that is, one not a recipient of 
any benefits from the institution. Cohen v. General Hospital Society 
of Connecticut, 113 Conn. 188, 154 Atl. 435 (1931). Liability may 
also be found where the injured party is an employee of the charity. 
Cowan v. North Carolina Baptist Hospital, Inc., 197 N.C. 41, 147 
S.E. 672 (1929). If the beneficiary is a paying patient a few states 
allow a recovery for negligent injury. Tucker v. Mobile Infirmary 
Ass’n. 191 Ala. 572, 68 So. 4 (1915). In some cases liability hinges on 
the nature of the negligent act. Thus while negligent operation of 
an ambulance affords grounds for recovery, Daniels v. Rahway 
Hospital, 10 N.J. Misc. 585, 160 Atl. 644 (1932); Carelessly pushing 
a cart in the corridors of a hospital does not. Boeckel v. Orange 
Memorial Hospital, 108 N.J.L. 453, 158 Atl. 832 (1932). If the charity 
is covered by liability insurance, liability may be imposed. O’Connor 
v. Boulder Colorado Sanitarium Ass’n., 105 Colo. 259, 96 P. 2d 835 
(1939). In other states this fact has no effect. Mississippi Baptist 
Hospital v. Moore, 156 Miss. 676, 126 So. 465 (1930). Liability may 
be found to the extent of property owned for income, not charitable, 
purposes. Morton v. Savannah Hospital, 148 Ga. 438, 96 S.E. 887 
(1918). Exception is the rule. The weight of authority apparently 
allowing all but the beneficiary to recover for negligent injury. 

While dissension rages in the courts’ decisions it is remarkable 
that the legal scholars stand so unanimous. Prosser on Torts 1079 
(1941), Harper on Torts § 294 (1933), Bocert, Trusts AND 
TrusTEEs §§ 731-35 (1935), Scorr on Trusts § 402 (1939), Feezer, 
The Tort Liability of Charities, 77 U. Pa. L. Rev. 191 (1928). All 
agree that the charitable corporation should be held accountable 
for its negligence on a par with all other persons and private cor- 
porations. 

No more than a cursory examination of the various theories 
advanced as a basis for non-liability will be attempted here. 
Principally, there are three: the trust fund theory; the theory that 
the doctrine of respondeat superior does not apply to charitable 
trusts; and the theory of implied waiver. All of these theories have 
been vigorously attacked. Zollman, Damage Liability of Charitable 
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Institutions, 19 Micn. L. Rev. 395 (1921); Feezer, supra. 

The trust fund theory, perhaps the most widely followed yet 
most susceptible to attack, owes its origin to the dictum of Lord 
Cottenham in the Feoffees of Heriot’s Hospital v. Ross, 12 Clark and 
Fin. 507, 8 Eng. Rep. 1508 (1846). This theory is founded upon the 
reasoning that the fund donated creates a trust fund to be used for 
a particular charitable purpose and that a payment of tort claims 
would be a deviation from the intended purpose of the donor. This 
doctrine was shortlived in England. It was expressly repudiated in 
Mersey Docks v. Gibbs, 11 H.L. Cas. 443, 11 Eng. Rep. 1405 (1866). 
Today both England and Canada hold a charity to the universal 
standard of care. Hillyer v. St. Bartholomew Hospital, 2 K.B. 820 
(1909); Donaldson v. General Public Hospital, 35 Ont. L. R. 98, 26 
D.L.R. 346 (1915). 

Ten years after the English repudiation of the doctrine it was 
reborn in America in McDonald v. Masschusetts General Hospital, 
120 Mass. 432 (1876), the court apparently unaware of the English 
reversal. Since the Massachusetts case the rule has found its way in- 
to the decisions of a great many courts. Basically, the rule is unsound. 
It must stand, if at all, unqualified, for the deviation from the trust 
purpose is as great in a payment of damages to a stranger or em- 
ployee, who may recover, as payment would be to a beneficiary who 
can not. 

Non-liability may also be founded on the doctrine that the 
rule of respondeat superior does not apply to charitable institutions. 
Ohio apparently follows this view. Taylor v. The Protestant Hospi- 
tal Ass’n., 85 Ohio St. 90, 96 N.E. 1089 (1911). This view may be 
criticized in that it, too, is all inclusive. If it is to be followed then 
the charity should be no more liable for the negligence of its officers 
and managers than it is for the negligence of its employees. 
Similarly, status of the claimant, whether stranger, employee, or 
beneficiary, would not affect the charity’s immunity. The partial 
liability cases have seemingly exceptioned this rule to absurdity. 

Another basis for non-liability is the implied-waiver theory 
based upon an implied contract that the beneficiary of the charity 
waives the right to sue for negligent injury. It is pure fiction, 
and having been severely criticized as such, has been for the most 
part completely discarded by the courts. 

In principle it may be said that all of the offered theories are 
grounded in public policy, that society’s interest in the charity re- 
quires that the rights of the injured individual should be subordi- 
nated for the public good. However sound this argument may have 
been in the past, under modern conditions it appears tenuous. 
Charitable corporations still flourish in the jurisdictions which have 
imposed full tort liability. Today’s charity has acquired size along 
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with business methods. Liability insurance at low cost has appeared 
on the scene. Every charitable dollar does not go to the mark. 
Salaries, overhead, and current expenses are accepted as legitimate 
deviations. Why not liability insurance? 

The individual has always been held accountable for negligent 
injury regardless of his charitable intent. Does public policy 
find something sacred in negligence committed by the corporate 
form? Though the trend is shifting towards full liability, in most 
jurisdictions today the beneficiary is still denied recovery. Ironically, 
he is the very person the donor to the charity intended to aid. When 
benevolence has injured the beneficiary, does public policy favor 
denying him remedy? The contrary appears shockingly evident. 
Society would seem better served by imposing full liability where 
good intentions have done wrong. 

It is settled, Ohio is a partial liability jurisdiction. The char- 
ity is liable to third parties but not to a beneficiary unless the 
authorities of the institution failed to exercise due care in se- 
lection or retention of its employees. Taylor Adm. v. The Pro- 
testant Hospital Association, 85 Ohio St. 90, 96 N.E. 1089 (1911); 
Taylor v. Flower Deaconess Home and Hospital, 104 Ohio St. 61, 
135 N.E. 287 (1922); Duvelius v. Sisters of Charity of Cincinnati, 
37 Ohio App. 17, 174 N.E. 256 (1930); The City Hospital of Akron v. 
Lewis, 47 Ohio App. 465, 192 N.E. 140 (1934); Cullen v. Schnit, 139 
Ohio St. 194, 39 N.E. 2d 146 (1942); Newman v. Cleveland Museum, 
143 Ohio St. 369, 55 N.E. 2d 575 (1944). 

It is commendable that the Ohio court has gone so far towards 
total abolition of the non-liability rule; it is regretted that the court 
still refuses to take the last step by allowing the beneficiary, too, 
the right to recover. This is law founded on precedent, not reason. 
If the court feels committed, the legislature should act. It is desired 
that the law be settled, it is fundamental that the law be just. 

Jay M. Terbush 


StTaTuToRY CONSTRUCTION — APPLICATION OF 
EsusDEM GENERIS 


By a five to three decision, Justice Douglas not sitting, the 
United States Supreme Court held that phonograph records were 
included within the proscribed matter of 18 U.S.C. § 1462. The 
pertinent provisions of the act are as follows: “Whoever*** know- 
ingly deposits with any express company or other common carrier, 
for carriage in interstate *** commerce any obscene, lewd, lasci- 
vious, or filthy book, pamphlet, picture, motion-picture film, paper, 
letter, writing, print, or other matter of indecent character * * *. 
Shall be fined not more than $5,000 or imprisoned not more than 
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five years, or hoth.” United States v. Alpers, 70 S. Ct. 352 (1949). 

Since phonograph records were not mentioned in the statute, 
the court was faced with the problem of whether or not they were 
intended to be included within the general words, “or other matter 
of indecent character.” If the interpretation is confined to the items 
specified, the general words would be rendered meaningless, but 
on the other hand, to give the general words their fullest meaning 
would make the enumeration meaningless. To avoid the horns of 
this dilemma courts often apply the rule of construction known as 
ejusdem generis. 2 SUTHERLAND, STATUTORY CONSTRUCTION 398 (3rd 
ed. 1943). This rule says that the general words include only those 
things which are of the same class as those specifically enumerated. 
In reversing the court of appeals the majority refused to apply 
the rule, saying that to do so as the court of appeals had done 
would defeat the obvious intent of the statute, which the majority 
declared to be the passage in interstate commerce of obscene ideas 
no matter how communicated. 

The dissenters were not convinced that phonograph records 
were within the obvious intent of Congress as expressed by the 
words of the statute. They also dissented upon the basis that such 
a construction, especially of a criminal statute, made it difficult to 
know in advance of court determination just what acts would 
constitute an offense within the meaning of the words used in a 
statute. They thought that the court of appeals had committed no 
error in employing the rule of ejusdem generis and that since the 
specific enumeration was confined to those things which would 
convey obscene ideas by visible means, the general words were 
also confined to the matter which conveyed obscene ideas through 
the sense of sight. 

The divergence between the majority and the minority seems 
to center around the problem of how the intent of Congress is to 
be ascertained. The majority apparently took intent to mean the 
object of the legislation, that is, just what problem was Congress 
dealing with when it enacted the legislation. In this case the 
object was the prohibition from interstate commerce of anything 
which conveyed obscene ideas. The minority contended that the in- 
tent should be drawn only from the words of the statute. 

In the cases decided before 1900 the court adhered rather 
closely to the notion that the intent should only be drawn from the 
words used. United States v. Lawrence, 13 Blatchf. 211, Fed. Case 
No. 15,572 (1875); United States v. Chase, 135 U.S. 255 (1890); 
United States v. Wiltberger, 5 Wheat. 76 (U.S. 1820). While in 
the more recent cases, those decided since 1900, the court has not 
consistently followed either mode of construction. 

These more recent cases indicate that if the defendant’s act 








412 OHIO STATE LAW JOURNAL [Vol. 11 


falls within the object of the legislation he will not escape conviction 
under a narrow application of ejusdem generis. There are several 
ways in which its application may be avoided. The enumeration 
may be said to exhaust the class so that the general words refer 
to another class. United States v. Mescall, 215 U.S. 26 (1909). It 
will not be applied when to do so would make the general words 
meaningless. Mason v. United States, 260 U.S. 545 (1923). Then 
it might be avoided as it was in the principal case upon the view 
that to apply it would defeat the obvious intent of the legislation. 
United States v. Raynor, 302 U. S. 540 (1938). 

On the other hand, the fact that the defendant’s act was not 
one of those falling within the object of the statute will not prevent 
his conviction if his acts can fairly be said to fall within the words 
of the statute. Cleveland v. United States, 329 U.S. 14 (1946) ; Gooch 
v. United States, 297 U.S. 124 (1936); Caminetti v. United States, 
242 U.S. 470 (1917). 

If the above analysis is valid, this case can fairly be said to fall 
within the general tenor of the more recent cases. Any dispute 
over its validity would probably resolve itself as it was in the dis- 
sent and in the majority opinion over whether the intent of Congress 
should be drawn solely from the words of the statute or whether 
the intent should be drawn from the object of the legislation. 

Jesse Jennings 








